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CATASTROPHIC HEALTH CARE COSTS 



MONDAY, JANUARY 26, 1987 

U.S. Senate, 
Special Committee on Aging, 

Washington, DC. 

The committee convened, pursuant to lotice, at 10:20 a.m., in 
room SD-562, Dirksen Senate Office Building, Honorable John Mel- 
cher, chairman of the committee, presiding. 

Pr^ent: Senators Melcher, Heinz, Burdick, Pressler, and Wilson. 

btaff present: Max I. Richtman, staff director; James Michie, 
chief investi,rator; David Schulke, investigator; Michael Werner, 
counsel for investigations; Stephen R. McConnell, minority staff di- 

OPENING STATEMENT BY SENATOR JOHN MELCHER 

Chairman Melcher. The committee will come to order. 

We are meeting today to examine the problems of catastrophic 
health care costs. So we have three witnesses who will describe to 
us their experiences with these devastating health care costs, and 
the many sacnfices they have made in order to obtain adequate 
health care for their loved ones. 

More than 15 percent of the elderly in the United States, those 
f^®*" Tf lu incomes that are equivalent to the poveity line or 
1^. it they are not on Medicaid, they have to pay theii monthly 
Medicare premiums; they have to pay for all drugs prescribed out- 
side of the hospital. Altogether, the elderly spend $30 billion out of 
their own pockets each year for health care coverage and protec- 
, . same as what they were paying, maybe 

slightly higher, than before Medicare was enacted. 

There is a fear among the elderly in particular of the cost of 
health care dragging them down and down financially, to where 
they are forced to rely on Medicaid. This certainly runs counter to 
the American concept that the elderly ought to be able to live in 
years " dignity and enjoy their so-called "golden 

This committee intends to vigorously prod the Congress into solv- 
ing this very serious problem of catastrophic health care costs. 

First of all, the elderly need to know exactly what Medicare will 
pay for and what it will not pay for. I believe that is our responsi- 
bility here in the Aging Committee to make sure that the Depart- 
ment of Health and Human Services clearly ocates, in language 
that IS easily understood to those on Medicare, exactly what willbe 
covered and what will not be covered. 
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Second, I think the private insurance companies sometimes are 
less than definite and less than clear on just what their "Medigap" 
policies cover. I think it is essential for the holders of these policies 
to be able to clearly understand what they are paying for, what 
they can receive in benefits, and how it blends in with Medicare. 

Finally, we must provide peace of mind to the thousands of 
Americans who are frightened by the catastrophic costs that result 
from debilitating health conditions. 

So this morning, we are holding our first hearing on catastrophic 
coverage, and on Wednesday we will meet jointly with the House 
Acting Committee over in the Cannon Building, at 2 o'clock. At that 
time, we will hear from Dr. Bowen, Secretary of the Depart. nent of 
Health and Human Services, who will discuss with us his proposal 
for catastrophic coverage. 

The witnesses we are going to hear from today will tell us in 
their own words how they are afflicted, but before we turn to them, 
Senator Burdick, do you have an opening statement? 

STATEMENT BY SENATOR QUENTIN N. BURDICK 

Senator Burdick. Mr. Chairman, I want to thank you and con- 
gratulate you for calling this hearing on catastrophic health care. 
It is a deep concern of mine and of my constituents in North 
Dakota. In fact, several years ago, I held a field hearing in Bis- 
marck, North Dakota, on the future of long-term care. Many of the 
questions raised then remain unanswered. 

Today, 28 million Americans are 65 or over, and the elderly are 
the fastest growing segment of our society. The elderly population 
doubled between 1950 and 1980, and it's expected to double again 
in the next 40 years. The number of "old-old," those aged 85 or 
over, will increase by 75 percent before the end of the century, 
from 2.8 million to 4.9 million. The need for long-term care among 
this age group can only be expected to increase accordingly. 

Nursing home expenditures totaled a staggering $35.2 billion in 
1985. The figure for 1986 is closer to $39 billion. When we break 
the totals down, we find that the average cost of a year's stay in a 
nursing home is $25,000. Right now, patients are paying over half 
of the cost out of '.heir own pockets, 

A recent survey of the elderly found that nearly two out of three 
live alone, and over a third of all households age 66 and older 
would be impoverished after only 13 weeks of nursing home care. 
By the end of a year, the figure grows to 83 percent. 

Just who are we talking about Iiere*^ Nearly 16 million Ameri- 
cans, or about one family in five, incur "catastrophic" out-of-pocket 
medical costs every year. And, unfort.unately, insurance hasn't 
come up with the answer yet— premiums can run as high as $1,451 
a year per person. This is simply not affordable for most of our Na- 
tion's elderly, who rely on fixed incomes. 

Even for those who can afford "Medigap" insurance, it turns out 
that most poUcies go no further than Medicare. They effectively 
provide no coverage for nursing home stays. 

The burden has been falling onto Medicaid so far, but this 
system is far from perfect. Before Medicaid will pay, patients must 
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be poor, or must "spend down" their assets to meet the ehribilitv 
standards. ^ 

Clearly, we have a problem of enormous proportions. I am as 
committed as you to finding a workable solution, so that those in 
our society who have worked all their lives can maintain their dig- 
nity and enjoy the independence that is rightfully theirs. 

Thank you. 

Chairman Melcher. Thank you. Senator. 

Currently, there is a debate concerning the definition of cata- 
strophic cost. For instance, we have been led to believe by some in- 
surance companies that catastrophic costs occur mainly after a pa- 
tient receives hospital care for many years. In addition. Dr. 
Bowen s proposal for catastrophic coverage completely leaves out 
long-term health care whether it is provided in a nursing home or 
m the patient s home. 

I think it is important to avoid this misconception and realize 
that catastrophic costs can arise from a variety of circumstances I 
think these witnesses can help us, therefore, because they will ex- 
plain their circumstances, and that will help us better understand 
the causes of catastrophic medical costs. 

Senator Pressler, can you give us some advice? 

STATEMENT BY SENATOR LARRY PRESSLER 
Senator Pressler. First of all, thank you very much, Mr. Chair- 
man, for holding these hearings. I apologize for being late, but I 
had to fight through this snow blizzard greater than many I find in 
South Dakota. 

Before I begin my remarks, I want to express my bes, wishes to 
^u^NX^Pu Melcher, as the new Chairman of this committee for 
the lUUth Congress. I look forward to working closely with you and 
the ranking member. Senator Heinz, my good friend. Senator Bur- 
lation^" ^ ^^"^ issues concerning the aging of our popu- 

Coming from a rural Midwestern State, I hope we can work spe- 
citically on some of the very unique problems of our elderly popula- 
tion in those rural areas. 

However, today we are here to examine a problem that affects 
our senior citizens across the Nation— catastrophic health rare 
costs. 

I commend you. Chairman Melcher, for tackling such an impor- 
tant issue m our first official hearing of the new Congress. I am 
sure we all agree that access to catastrophic care coverage is one of 
the most pressing problems facing our Nation today. South Dakota 
ranks sixth m the Nation for the highest percentage of senior citi- 
zens in ite population. Over 14 percent of South Dakota's citizens 
are elderly Many of the letters I receiva in my office and the 
people I talk to m my State tell me they simply cannot afford 
health care anymore. 

Most people'do not understand why Medicare does not cover all 
ot their medical bills. Many individuals purchase Medigap insur- 
ance under the belief that they will be covered in areas where 
Medicare fa Is short. I am sure this is a familiar scenario, not just 
in bouth Dakota but across the country. 
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So the question before us is how do we provide adequate access to 
health care for all individuals in need. And the biggest aspects of 
this problem are catastrophic and long-term care. 

The elderly account for one-third of all personal health care ex- 
penditures even though they constitute only 11 percent of our total 
population. We need to find a fiscally responsible way of providing 
adequate health care coverage now, because senior citizens consti- 
tute the only segment of our population that is going to significant- 
ly increase in the coming years. 

I have spoken to many people about this problem, and many can 
take care of most of their health care problems. But, when a family 
experiences a catastrophic health care problem, particularly a 
senior citizen, that is when they find out their private insurance, 
or Medicare does not cover enough. That is when they lose their 
personal property and what they have saved for all their lives— 
that is truly a catastrophic experience. 

So I thank the Chair for this hearing, and I look forward to hear- 
ing our witnesses. 

Chairman Melcker. Thank you very much. 

Senator Heinz, we are delighted you are here and would like to 
hear from you now. 

STATEMENT OF SENATOR JOHN HEINZ 

Senator Heinz. Mr. Chairman, first let me commend and con- 
gratulate you and the committee for holding this hearing. I think 
this is probably one of the few organized events taking place in 
Washington, DC today, and it could not be on a more vital or ap- 
propriate subject, namely, catastrophic care. 

This is the first hearing of this committee in the 100th Congress, 
and the issue that you choose to address darkens the door of far too 
many Americans, and that of course is the specter of catastrophic 
acute or long-term illness. 

For over two decades, since the birth of Medicare and Medicaid, 
Congress has pursued a policy of medical insurance protection for 
our oldest and our most economically vulnerable citizens. But these 
two programs, as the front line of defense against financially crip- 
pling medical costs, while they have had many successes also have 
their fair share of shortcomings. 

Almost 100 percent of elderly A.mericans benefit from hospital 
insurance under Medicare while only 4 in 10 previously had such 
cove'-age. Mortality rates for both elderly women and men dropped 
sharply in the decade immediately following the implementation of 
Medicare — a reflection, in part, of better access to care. 

But progress is only a measure of what still needs to be done. 
More than one Aging Committee hearing has shown the effect of 
creeping out-of-pocket costs on access and quality. We have heard 
testimony before from families devastated by long-term illnesses 
and, frankly, dumbfounded by the maze of regulations, restrictions 
and limitations in private insurance coverage. 

Yet, once again, Mr. Chairman, we will hear testimony this 
morning on the shortfalls of our health care programs, on the loop- 
holes and potholes, the financial, psychological and physical "black 
holes" that put too many Americans at risk. 
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I think we stand at a crossroads. Our choice is to strengthen and 
expand our commitment to provide essential health care sex-vices 
for all Americans or, in the alternative-which I hope we do not 
do— to cave in to compulsive budgeteers and program polemics who 
say we have done enough already. 

I think the choice is clear, and I think Secretary Bowen, whom 
we will hear from later this week, deserves credit for steering the 
public debate down the right road with his proposal for catastroph- 
ic coverage. ^ 

But I offer one caveat as Congress and all of us take up the issue 
ot catastrophic coverage, and that is this— that we should avoid 
stopping short of a solution that is truly comprehensive. We have 
to provide for a full range of services, from community-based to in- 
stituuonal, from catastrophic acute to long-term care. We need a 
^? • i-'j'" other words, that protects agains. the impoverishment 
ot individuals and their families, that assures access to care with- 
out regard to ability to pay, and for Americans of all ages. Most of 
all, we need a solution which includes incentives for cost contain- 
ment which do not threaten quality. 

The people, Mr Chairman, that you have invited to this hearing 
today are themselves or represent people who, for in excess of six 
decades, have been proud, self-sufficient people, taking care of 
themselves and their own. f f ' & ^ai^ yji 

It is a national tragedy that, beset by an illness, a sicKness, that 
a huge excess of hospital or nursing home bills should plunge such 
an individual, such a family, from a plateau of self-respect into an 
abyss of dependency and desperation. And it is my hope that out of 
these heanngs that you have called, Mr. Chairman, we will be able 
to assure that people are protected from falling into the chasm, 
and that instead of having a crash landing, there will be a much 
happier ending. 

Thank you, Mr. Chairman.' 

Chairman Melcher. Thank you very much. Senator Heinz. 

Senator David Pryor and Senator Chuck Grassley cannot be with 
ctllS,?."^ 'commitments. They have, however, submitted 

st&aUhifpdnr^''''' '""^y b« 

[The prepared statements of Senators Pryor and Grassley follow:] 
Opening Statement of Hon. David Pryor 

Mr Chairman, I'd like to congratulate you on the scheduling of this he<,rine Cat- 
astroDhic coverage seems to be the issue of the hour-the ne^4apere are fi 

h;arings°on'the"toic' Thfs'' :'°"' several Congressional co^^SLThlve^hed^ S 
T^:""^n V?f l ^- ■ ^, significant change since last August when I h'>ld an 
^renTe toX'^ueluHnV" ^'^^^i^' ^"^ foundlimited hJrh^g rlf- 

^11 translate in^Lr„P^^=v''^f Congre,sses. i hope that this increased attention 
will translate into some positive legislative action this year. 

fki .that HriS Secretary Otis Bowen is to be credited for a great deal of 

hrough"th°e"v^aS'threll 'p" °^ catastrophic heakhca^e cX Although 

-fu ^ '"^"^^ ^^"^ ^ number of legislative proposals submitted to 
deal with one or more aspect of the catastrophic problem, the &c'etarv's endors^ 
!i;«nv°f P'^"". ^"'l subsequent Advisory C^^^mitt^l Sngs started 

many of the interested parties talking. Iqual in importance howev^Mrthe defini- 
tion for 'catastrophic" that the Secretary's Advisory Committercame up whh-k 

afi^dividuaTo^'a famifv'''T'i'?''' "^^^trophic baJ^d on'S ffnLcia" impact upon 
frui V° u • ■ """ch broader approach than had been m-eviouslv 

taken, one which includes three distinct problem Treas: acute ca^^trophirclre for 
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the elderly, long-term health care coverage for the elderly, and long-term and cata- 
strophic health care coverage for individuals of all ages I believe the Congress must 
retain this broad approach in order to make any significant inroads in dealing with 
this problem. 



The first of these areas— acute catastrophic coverage for the elderly— is the area 
which can be most readily addressed. The major options include: 

Improvements to current national Medigap policy and more stringent enforce- 
ment of laws r^arding these policies; and/or 

Expansion of the Medicare program to fill the most glaring acute care gaps. 

The latter is part of Secretary Bowen's plan. The relative ease with which this 
problem can be address2d does not imply a lack of importance— the gaps in acute 
care coverage have been serious problems since Medicare's inception which can fi- 
nancially devastate an elderly individual or couple. In fact, that has been e...actly 
what has happened to around 5 percent of the Medicare population, and the other 
95 percent live in fear of that occurring. Nor are these options free of controversy, 
as I believe we will hear from the insurance industry today. 



The elderly have no monopoly on health care needs or expenses. A major problem 
this nation must face is that of uncovered care — individuals and families who have 
no health insurance coverage whatsoevei. Around i8 percent (35 million) of the 
under 65 population have no health care coverage. We must work to create greater 
incentives for participation in group health insurance programs and to make federal 
programs more responsive to these needs. 



Finally, the area of long term care coverage for the elderly must be examined 
There are a number of changes which are nee^sd to clarify benefits in this area— 
particularly in the home health and Medicare nursing home benefits areas. We 
must also fully examine the concept of long term core and nursing home insurance. 
There are some serious concerns about the wisdom of marketing long term care 
policies on a large scale— particularly about the funding of such an expensive prod- 
uct. 

Frequently I hear of elderly couples who both have serious health problems— 
v'here one must sacrifice attention to his or her own health care needs in order to 
finance care for the other. This type of situation is unconscionable, and we have an 
obligation to add/ess it. The area of spousal impoverishment has not received suffi- 
cient attention. TTiis occurs when one member of an elderly couple is placed in a 
nursing home or needs other expensive health care and the community property is 
liquidated in order to pay for the necessary care, leaving the spouse in the commu- 
nity destitute. We need to find a workable way wo limit liability in situations like 
tnese. 

Mr. Chairman, by the conclusion of the President's State of the Union message 
tomorrow night we will have a much better idea what the Administration has in 
mind in the way of catastrophic health legislation. I hrow that there is much that 
can be done, and as a member of this Committee, as well as the Health Subcommit- 
tee of the Senate Finance Committee, I plan to be actively involved in the debate on 
the issue. The implementation of a truly comprehensive national catastrophic plan 
may take a number of years, but the prospects are more hopeful now than ever 
before to accomplish some meaningful reform in this area. I stand ready to work 
with my colleagues toward that goal. 



Statement of Senator Charles E. Grassley at a Hearing of the Special 
Committee on Aging on the Topic of Catastrophic Health Care Costs 

Thank you Mr. Chairman. 

I commend you for having this early hearing on the problem of catastrophic 
health care expenses and for planning several other hearings on this topic. Clearly, 
there is a great deal of interest in it here in the Congress and nationally as there 
should be. Clearly also, it is a complex topic and we ought to give it the time and 
careful treatment it deserves. 

There has already been a great deal written about the threat of both acute and 
long term care catastrophic health care costs to the elderly, about what seems to be 
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I sincerely hojpe that we proceed carefully, especially as concerns any temptation 
to create new I^ederBl benefit programs. In the first place, we still have^ miior 
deficit problem which, as far as I can tell, the Congress, the administration an"The 
American people are committed to eliminating. 

Furthermore and in my opinion, equally important, w3 need to be careful that we 
do not promise things to the American people that we may not be able to deliver. As 
w» P9'nts o"] >n his testimony, we are not now delivering on what 

we have already promise^ to deliver through the Medicare Program. Recent financ 
ng cris^ in the Social Security Retireme.it Program, althou|h we have repaired 
aTJ'J ll""' ^""^ 'n the Medicare Program, have helped to create lack of ,nfi- 
Uv^ m«Wp f ° M^' American people in the promises their elected representa- 
anTpSiticai di^ontent"'" ""''"''^^^^'''^ P"""'«^« -^^n only create more disaffiliation 

I am pleased £iat the committee is seeking out the perspective of private business 
people with respect to what they can offer to the solution of this problem It seei^ 
clear, at least to. me, that, given our deficit problem and the unpopularity of a ge". 

t/iu .l^f",'."*^,,},;.'!!' "l^'' ^^'P °f private sector in solving 
this catastrophic health care expense problem. 

.„Bf' ^" ' ^^"^ ^ ^'"^ P""^^"'' Chairman. I look forward to the testi- 

mony of our witnesses. 

• ^h^i'"?!^" Melcher. The first witness we are going to hear from 
isMrs. Joan Yelineck, of Beaver Dam, WI. 
Mrs. Yehneck, will you come to tiie witness table, please? 

STATEMENT OF JOAN YELINECK, BEAVER DAM, WI 
Mrs. Yelineck. Senator Melcher, before you start askinr me 
some questions, may I thank you very much, and all the other'Sen- 
ators, Mr. Michie an i all the aides over there for the wonderful 
work you are domg. I am speaking for an awful lot of friends who 
are m the same boat that m: husband ana I are in. I cannot thank 
you enough. 

Chairman Melcher. Would you tell us, Mrs. Yelineck, what is 
your husband's current condition? 

Mrs. Yelineck. I would have to give you a little bit of back- 
grouna on my husband. My husband spent 21 years' service in the 
bovernment-10 years at U.S. Weather Bureau, and then after 
World War 11 he went back to school and became a deputy collec- 
tor tor Internal Revenue and worked up to be a special agent. 

Ihen he decided he would like to open his own practice, which 
he was m for about 21 years, self-employed. You have no retire- 
ment, you have no medical support, et cetera. 

And unfortunately, that was when March 15 was the deadline 
tor liling; he suffered a myocardial infarction, which is a heart 
attack that destroys the main muscle of the heart. And he was not 
a candidate for surgery, because he has also obstructive pulmonary 
disease and an aneurism. 

Chairman Melcher. V/hat year was that' 

Mrs. Yelineck. His illness started 7 years ago. 

Chainnan Melcher. Seven years ago; and the heart attack oc- 
curred 7 years ago? 

Mrs. Yelinisck. Yes; and then the obstructive pulmonary disease, 
and the aneurism below his navel, which is inoperable. 

Well, we had a lovely home on the lake— I have a picture of it— a 
lovely, lovely home. We were frugal; we had put aside in invest- 
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ments for our retirement. I might get a little bit emotional over 
this because I have just been ou^' of the hospital a short time where 
I have had to have surgery. 

We had to sell our home and move into a small apartmen . And 
our income— we had to divest of the investments for living ex- 
penses monthly. My husband receives $448 per month Social Secu- 
rity, and I, $190, because wife working for husband at that time- 
maybe this law has been changed since then. 

Our medical bills alone— I would like to correct myself, sir— our 
drug bills, our pharmaceutical bills alone for the last 5 years have 
totalled— I called the pharmacy for the total— it is $5,720. 

My husband has figured out that 30 percent of our income goes 
out for medical expenses that we are not reimbursed for by Medi- 
care or our supplemental medical insurance. Our sapplvimental 
policy stated that my husband, after spending 3 days in the hospi- 
tal, would qualify for nursing home care. Well, now, in little print, 
I have had four legal people look at this, and they have said, "It is 
very ambiguous. We cannot answer that." 

liowe/er, I have contacted one of the agents, and they are 
coming next week to see if we really do. In the meantime, I got a 
bill last Tuesday— oh, I am missing a very important point here. 
Senators. 

I have been taking care of my husband all this time, and he has 
been in need of 24-hour care, because he also developed an injury 
in his neck where the sixth and seventh vertebrae, the disc has 
slipped, and the vertebrae have pushed the nerves out, which sends 
terrific pain down the neck and down the arm. He was on 16 aspi- 
rin, 8 extra-strength Tylenol pi us codeine. Well, that can ruin any- 
body's stomach within 4 days. 

He was taken into the Beaver Dam Hospital, and they said, 
"There is not anything much we can do." But some nurse spoke up 
and said, "Let us try TENS, Doctor. What do you think?" 

TENS is an abbreviation for transcutaneous electro-nerve stimu- 
lation. You are hooked up just like in telemetry, if you have seen 
anybody in cardiac care, and a little instrument hangs in front of 
you on your garment, and that has a battery in it. It is very similar 
to a stun gun. The patient turns the little wheels until they can 
feel a shock going through their body. This shock sends a message 
to the brain to pull out a hormone which is stronger than mor- 
phine. It is actually a very wonderful invention. Some people can 
only tolerate it for an hour to 2 hours. My husband is tolerating it 
for 24 hours. 

I was sent home after 3 days in the hospital with him all wired 
up as such. Nobody instructed me how to handle this, and at 2 

0 clock in the morning the thing went hay\yire and almost bounced 
him out of bed. And I had to get out an instruction book and go 
through it and find out what I do next at 2 o'clock in the morning. 

1 managed that. So he is all hooked up with this. 

Well, this went on for 6 weeks, needless to say, day and night. 
And I collapsed, and I was taken by emergency to Saint Mary's 
Hospital in Madison, where I had to have surgery. Well, what to do 
with my husband? 

My husband then was sent to Clearview, a nursing health care 
facility. And they tell me that he does not qualify for Medicare be- 
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cause he is not in need of 24-hour skilled nursing; and yet this man 
cannot do anything. 

And having taken out this supplemental insurance for nursing 
home care, we felt that he was covered. So he has put in an appeaL 
1 ao not know how far we are going to get with this appeal, but I 
am not gomg to pay it until there is an appeal. I do not have the 
money to pay it. 

Chairman Melcher. Mrs. Yelineck, there have been 7 years, 
then of mcveasiT"- -alth problems with your husband. Do I under- 
stand you CO- lat you are now paying 30 percent of your 
income for he .re, whether it is prescriptions or what-have- 
you.' 

Mrs. Yelineck. Yes, sir. 

Chairman Melcher. That is over and above Medicare and vour 
insurance coverage? 

Mrs. Yeuneck. Yes, sir. The down payment on our home has all 
gone for that. 

Chairman Melcher. If I understand you correctly, the costs have 
increased for your husband during the past 12 months; is that cor- 

Mrs. /euneck. Oh, yes, you are very correct, sir. And this is all 
trom his care at the University of Wisconsin Hospital and Clinic, 
and these are the bills from 1985 and 1986. 

Chairman Mi^lcher. Are they paid? 

Mrs. Yelineck. No. Thank God for an au''itor on the Commission 
?J.u^' ^®^P^ ""^ ^^^'■y ' "eeks go through these 

■«o n^n® are terrible discrepancies in them. One bill will say you 
owe !pd,UOU, another one says you owe $2,100. 

Chairman Melcher. The 1985 bills are not paid yet? 

Mrs. Yelineck. Yes, 1985 and 1986. 

Chaiiman Melcher. Have not been paid? 

Mrs. Yelineck. Some of them are paid, and some are not. 

Uiairman Melcher. Now you have had some of your own health 
problems. 

Mrs. Yelineck. Those bills just started coming in last week. 

Chairman Melcher. Do you mind telling us if you and your hus- 
band can financially cover the costs that you are facing right now? 

Mrs. Yelineck. Oh, no, there is no way. Senator, no. I would 
have to turn to my brother who is an old salt, living out on his 
boat in Key West, FL. I hate to do that. 

Chairman Melcher. You would get help from him' 

Mrs. Yelineck. There would be the possibility. He is 77 years 
old. 

^^Chairman Melcher. And your hus^^and, I see, is 73; is that cor- 

Mrs. Yelineck. Yes, he is 73. 
Chairman Melcher. And you are 68? 
Mrs. Yelineck. Yes, sir. 

Chairman Melcher. Well, just tell us what this means to you, or 
w^.at you recommend that we do, because you apparently will be 
able to pay these bills with the help of your brother; is that right' 

Mrs. Yelineck. Oh, I should not have said that; no, no. 

Chairman Melcher. What do you mean' 
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Mrs. Yelineck- Well, it would be asking him to give up whatever 
he might have, and I do not think tnat is right to do that. 

Chairman Melcher. What are the costs; can you give us a figure 
per month 

Mrs. Yelineck. Right now, which is outstanding? 

Chairman Melcher. Well, outstanding first, yes. 

Mrs. Yeuneck. That is very hard to do. I called the University 
Hospital Clinic where they issue the Medicare assistance and asked 
them if they please would send me an accounting over the last 5 
years on what doctor and clinic and hospital costs were. They said, 
"We cannot do that." And I said, "Oh, but yes, you can." 

They said, "Well, you have to send in a written request." 

I said, "I will have it ir* the mail today," which I did. I specifical- 
ly asked if they would please answer this at the latest by January 
20. I had no response from them ot all. 

Chairman Melcher. Well, do you have any idea what is left to 
be paid? 

Mrs. Yeuneck. Well, it would be so hard to say because there 
has been such an accumulation of it within the last 8 weeks. I 
would be speaking in the thousands. 

Chairman Melcher. $5,000? $2,000? 

Mrs. Yelineck. I would say around $3,000 to $4,000, perhaps. 

Chairman Melcher. $3,000 to $4,000 is still unpaid? 

Mrs. Yeuneck. Oh, yes. I was so hoping to have those figures for 
you so I could have been more accurate on that. 

Chairman Melcher. How will you pay that? 

Mrs. Yeuneck. Well, we made an agreement — this sounds ridicu- 
lous—we have had threatening letters from them when we could 
not pay and threatening telephone calls— so we made an agree- 
ment to pay $25 per month in good faith. Well, now, I have not 
been able to do that. 

Chairman Melcher. Are all your savings gone? 

Mrs. Yelineck. Yes, every bit. 

Chairman Melcher. All of them? 

Mrs. Yeuneck. All. 

Chairman Melcher. And what are your remaining assets? Do 
you own a house? 

Mrs. Yelineck. Oh, no. Our home is gone. 

Chairman Melcher. Your home is gone, also? 

Mrs. Yelineck. Yes, and our car is 12 years old. 

Chairman Melcher. The monthly costs for your husband, if not 
met by Medicare, are going to be around $2,000 or more? 

Mrs. Yelineck. The bill that I got last week was $2,990 from 
them. 

Chairman Melcher. For how long a period? 

Mrs. Yelineck. Thirty days. And that does not include his 
oxygen or his medication. 

Chairman Melcher. So it is something in excess of $3,000 a 
month, then? 

Mrs. Yelineck. Yes, sir. This, I am just going to hold up, is the 
medication receives at 10 a.m., nine different ones; 4 p.m., 10 p.m., 
4 a.m., 2.a.m., and then 4 p.m. and then 6 a.m., around-the-clock. 
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Chairman Melcher. So in sum, all of your preparation for retire- 
ment and protection against costs has just evaporated, including 
your home? 

Mrs. Yeuneck. Yes, sir. 

Chairman Melcher. And the costs continue, at at least $3,000. 
Mrs. Yeuneck. Yes. 

Chairman Melcher. How about your own health? You look very 
fine, I might tell you, Mrs. Yelineck. 

Mrs. Yeuneck. Well, thank you. I have been tc'd that, but you 
know, your face can make a liar out of you, too. I have had four 
major abdominal surgeries, where I had a tumor as large as a loaf 
of bread removed from my abdomen. As a result of that, peristaltic 
action happens, where you do not digest your food; the worm-like 
movement of your intestines stops completely. Then, I am rushed 
to Madison, where a gastroenterologist said, "Oh, you can go 
around bragging you had the same thing done that President 
Reagan had done." And I said, "Well, I do not care to brag about 
that." But that is called an endoscopic. 

I was so ill that— I am Catholic— and a priest was called to 
anoint me, which is the last sacrament of the church for the ill. 
Then I was operated on the next morning. That was about 7 weeks 
ago, so I am really not doing my best right here in recalling. 

Chairman Melcher. Were those bills settled yet? 

Mrs. Yeuneck. No. They are just coming in. One that just came 
m was $2,000. That was for part of the surgery. 

Chairman Melcher. But some of that will be paid by Medicare, 
will it not? 

Mrs. Yeuneck. It all depends on how they approve it. 
Chairman Melcher. So there is no certainty right at tnis 
moment. 

Mrs, Yeunkck. No; there never is. There never is until you get 
the statement from Medicare, saying what they approve and what 
they do not approve. 

Chairman Melcher. Well, Mrs. Yelineck, I repeat, you do look 
very well. I would never have guessed that you have had serious 
surgery in the last few months. 

I want to thank you very much personally for coming here over 
this weekend. You must have come in on an early flight yesterday 
or were you wise enough to come on Saturday? 

Mrs. Yeuneck. It was a little hairy. My daughter came with me, 
and there was a heavy gentleman sitting on the end of the row, 
and ne was reading a book. He noticed that I was really getting 
very nervous, and he asked me, "Are you praying?" And I said, 
Yes, I am. And he said, "Well, I am a priest. I will pray with 
you." 

So I came on a wing and a prayer. 

Chairman Melcher. Well, thank you very much. 

Senator Heinz. 

Senator Heinz. Thank you, Mr. Chairman. 

Mrs. Yelineck, I join the Chairman on congratulating you on 
havmg gotten here somehow and on your tremendous fortitude and 
courage in persevering through what you have been through for 
the last 7 years. 
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As I understand it, you have not only liquidated all your savings, 
but you had to sail your house in order to pay the medical bills you 
have referred to; is that right? 

Mr£. Yelineck. Exactly sir, yes. 

Senator Heinz. And so you are broke? 

Mrs. Yelineck. We are broke. 

Senator Heinz. And you are in debt 

Mrs. Yelineck. Yes, ves. 

Senator Heinz [contipahig]. To nursing homes, to hospitals, to 

doctors. . J u xu 

Mrs. Yelineck. I b^ve no idea how much v/e are in debt, though. 
I would have had those figures, as I told Senator Melcher, if the 
University Hospital Clinic would have come through with what I 
requested. 

Senator Heinz. What are you going to do if these $4,000 or $5,000 
worth of bills that vou have described, that everybody says, ''Well, 
you have to pay us' —what are you going to do? 

Mrs. Yelineck. I do not know, I do not know. And my husband is 
of very sound mind— well, his background will tell you, having 
been a special agent for the Internal Revenue. He is very anxious 
to get out of the nursing home. God love you, I hope none of you 
ever have to be in one. 

Senator Heinz. He does not want to be in the nursing home? 

Mrs. Yelineck. Oh, no. 

Senator Heinz. He is unhappy there? 

Mrs. Yelineck. Oh, very, very. 

Senator Heinz. Why is that? 

Mrs. Yelineck. He is the only sane one in a room with four pa- 
tients. It is pretty hard— nobody to talk sports with, nobody to talk 
football with, nobody to talk baseball with, nobody to talk anything 
with. 

Senator Heinz. You are saying he is in a lot better shape than 
the other three people there? 

Mrs. Yelineck. Oh, well, he just read Lee lacocca s book; he just 
read Carl Sagan's Cosmos, to give you a little idea of the type of 
man he is. 

Senator Hein::. Well, I was asking about the other three people 
in the room, I jather, they are in pretty bad shape? 
Mrs. Yelineck. Yes, very bad shape. 

Senator Heinz. Are you in such a condition yet that you have 
had to or you anticipate putting off necessary medical care either 
for yourself or for your husband? 

Mrs. Yelineck. I have done that. Senator Heinz, for the last 5 
years. And the doctors have warned me, "If you do not come in and 
have a complete physical so we can get to the bottom pf all this, 
your husband is going to be living, and you will be gone." 

Senator Heinz. This was 5 years ago? 

Mrs. Yelineck. No. This was just 8 weeks ago. 

Senator Heinz. What does your doctor want you to do, and what 
do you feel you cannot afford to do? 

Mrs. Yelineck. Well, they are talking about another exploratory 
surgery in my intestines, because I am also afflicted with endome- 
triosis, which is a contamination of the pelvic region. I cannot see 
doing that, because that would just leave Don. 
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Senator Heinz. So you are faced with having to give up some 
medical care that you need in order to have enougn left to live and 
take care of your husband. That is really what you are saving to 
us, isn't it? ^ J & 

Mrs. Yelineck. Exactly, yes. 

Senator Heinz. What about Medicaid? You know, there is a pro- 
gram for people who are in great need and destitute. Are you elirf- 
ble, do you know? 

Mrs. Yeuneck. I have not gone into that. I do not know any- 
thing about It, really. The little I do know is that it is some kind of 
help for medical expenses. 

Senator Heinz. But you have not looked into that? 

Mrs. Yeuneck. No. 

Senator Heinz. Have you asked anybody about it? Have you 
talked to the hospital or the doctors or a social worker or anybody? 

Mrs. Yeuneck. No. This all came on so quickly with me. I had 
been taking care of my husband, as I said before, and I have had 
nurses training, so I was acquainted with how to handle his pul- 
monary spasms when he goes into them. It is the same sensation as 
a person drowning. I know how to increase his oxygen or decrease 
It; if you increase it too much, you can blow their heads off, and 
you build up a carbon dioxide in the body which is poisonous, and 
it would be instant death. 

So therefore, I have been doing this for the last 5 years when he 
has been so very ill. He has been ill a total of 7 years, but 5 years 
intensive illness, and taken nine times by emergency to the Uni- 
ver-:ty Hospital. They have a little joke going, and they say, ''Don, 
yv/c. are quite a guy." 

As a matter of fact, they have a very strong interest in my hus- 
band because they say they have not seen anybody survive such se- 
vereness. His blood pressure is 244 over 160, which is beyond stroke 
level. And they are studying him because they feel he has such a 
strong biofeed. Are you acquainted at all with what biofeedback is? 

Senator Heinz. A little; I know of it, but I have never tried it. 

Mrs. Yeuneck. Well, I do not know how to track it. It just comes 
natural to my husband, apparently. 

Senator Heinz. And it works? 

Mrs. Yeuneck. Yes. And also, they have complimented me and 
allowed me to sleep in the room with my husband when he is criti- 
cal They have a bad alongside his bed, and he holds onto my hand, 
and they say I am giving him my strength that I have. 

Senator Heinz. Do you think you are? 

Mrs. Yeuneck. I am hoping that I am. 

Senator Heinz. Let me ask you one last question. If you think 
back 7 years ago or even further back, I guess, 8 years ago, when 
your husband first turned 65, became eligible for Medicare 

Mrs. Yeuneck. Yes. 

Senator Heinz. Did you think that most of your health care 
needs and concerns would be taken care of by either Medicare or 
the Medigap insurance that I understand you had? 

Mrs. Yeuneck. Oh, yes, Senator, yes. 

Senator Heinz. And so you never anticipated that something like 
this would happen? 
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Mrs. Yeuneck. One does not expect something like this. Do you 
expect anything like this? 

Senator Heinz. I do not mean in terms of the illnesses. I mean in 
terms of the bills, between your policy and the Federal Govern- 
ment Medicare Program, did you have any inkling that you were 
not well-protected? 

Mrs. Yeuneck. No, sir — especially after taking out the supple- 
mental insurance policy. We thought we were very well-covered. 
Plus Don took out another supplement which would cover a nurs- 
ing home. And he said, **God forbid we would ever have to use 
this." But we thought all right, we had better, we had just better. 

Senator Heinz. And why hasn't the nursing home supplement 
paid the bill at Clearview? 

Mrs. Yeuneck. First of all, Clearview is a Medicare-approved 
care center, which very few are, and my husband is in what they 
call the 24-hour skilled nursing care. And actually, he should be to- 
tally covered by Medicare because of needing 24-hour skilled nurs- 
ing care. But their argument to me was that he has reached a pla- 
teau where he is not getting any better and he is not getting any 
worse. So he asked for a second opinion last Thursday, and they 
are going to convey him by patient's conveyance to University Hos- 
pital, where the four doctors who have btei: taking care of him for 
7 years. 

A cardiologist came in the last time, and he said, "Mrs. Yelineck, 
I am so sorry to tell you this. I have been a cardiologist here for 27 
years. Medicare has overruled me and told me that I must send 
your husband home." He said, "He is likelv to have a cardiac 
arrest tonight with his arrhythmia, his heart.' 

I thank the Lord he did not. 

Senator Heinz. Mrs. Yelineck, my time has expired. 
Mrs. Yeuneck. Oh, I am sorry. 

Senator Heinz. No, it is not your fault. The committee operates 
under rules of fairness that are appropriate, and I am sure my col- 
le£^es. Senator Pressler and Senator Burdick, will have other in- 
quiries. 

But I thank you. All I can say is I suspect you are not alone 
when it comes to people who, having a Medigap policy, having 
Medicare, wake up one day, maybe many years later, and find that 
their insurance policy covers them everyplace except that it has 
got a hole over the heart. It doesn't cover nursing home care. And 
that is where you have really been hit. 

Mrs. Yeuneck. Yes. 

Chairman Melcher. Senator Burdick? 

Senator Burdick. Thank you, Mr. Chairman. 

Mrs. Yelineck, welcome to the committee. As I understand your 
situation, to recap a little bit, you have sold your home. 

Mrs. Yeuneck. Yes, sir. 

Senator Burdick. You have no income yourself? 
Mrs. Yeuneck. No, sir. Our income is our Social Security. 
Senator Burdick. Sojial Security. Outside Social Security, you 
and your husband have no income? 
Mrs. Yeuneck. No, sir. 

Senator Burdick. And how much Social Security do you get, to- 
gether? 



18. 



15 



woridn/fS'Kh« '^^".v,'""' "^""'h^ ^^'^ husband, and wife 
Tnd mfhus^^^^^^^^^ " "° ^ ^190 per n,onth, 

Senator Burdick And that is your total income? 
thSt v<t?'^''''.^°^'^'"' that is not my total income. Excuse me. I 
;5,„ ! /^ V®'"® ^^'""P ^''O"* Social Security. You see, I am eet- 
hng confused now. No. We get $630. Our total income is $l,l?^fer 

$395- nn"r'W ^^^i 5^°^" fo'' V^^' rent expense is 

iWance?s ll20 nl°"' T™' water, $15; our medical 

insurance is $1^U per month; our househo d be bngings are $30 ner 
month; our cable TV, which is necessary because thf bSilding hZ 
It; our car insurance, maintenance, license and gas is $90 vfr 
month, our prescription drugs are $85 per month; travel to the 
^rZnSV^^T^'^ ^rK^^A wUh room and Cd is $50 
KiS; h^ h-nd ir"^?: f^?= "Miscellaneous, $25; and dentist- 

7nd Siev ht? to An "^^^^.^ *?JP ""0"*^ become ulcerated, 
and they had to do root canals, if you are acquainted with that— 

Snsrof af5^'"' ^^24 Jer monthiwhich istVoSfex- 

$3Kl^min?h^^h^'f out that the medical expenses alone are 
scrinti^n Tn^ T Physicians Mutual, a supplement, pre- 

scription drugs, travel for medical n Madison at $50 oer month 
and the dentist at $124, which comes to $379 per month ' 

exfeXur^ncome.- '^""^ ^^ey far 

Mrs. Yeuneck. Yes, they do, sir. 
Senator Burdick. What do you do about the difference? 
Mrs. Yelineck. I have been borrowing money 

M^%uS?^yS^Z'''' '^''^^ 

Senator Burdick. Relatives and friends? 

Mrs. Yeuneck. No. It is a banker. 

Senator Burdick A banker who will loan you money? 

Mrs. Yelineck. Yes-on character alone. 

Mrf YELmf >f T-7'"V^U°^ ^V^"" ^^P'^^* ^^e loans back? 

know ^ know. I do not know. Right now, I do not 

thfln a IMe hft''- ^.t!-' ^^^^'l^ b^?*^ *° ^h^t have to break 
^n^c^tetlKsuJa^ce*'"^ '^^^ "^"^^"'^^ 
Mrs. Yeuneck. Yes, sir 

lateThSe.^'''''''''''* ^""^ ^^^^ ^""^^ have just re- 

Mrs. Yeuneck. No 

mT Yel™''^- r,^'"' i"te^«ste^- in situations like yours. 
hrSt f i^i 1 ^L°"^' Senator. I only wish I could have 

brought the people along who are our friends, our aee who are 
losing their homes the same way ^ 

suSnc1° Ann'!?'''''- '^^f F« looking at catastrophic in- 

surance. And It seems to me, from the statements you have made 

teSTfJr''^J^tSL'''' *h^^ y- - 'about a cTnt 

Mrs. Yelineck. Oh, yes, I think we certainly are, yes. 
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Senator Burdick. Well, thank you very much, and I hope the 
banker still l(X)ks friendly at you. 
Mrs. Yeuneck. Thank you. Senator. 
Chairman Melcher. Senator Pressler? 

Senator Pressler. Well, thank you very much for being here. 
One area of interest that I have is, there are frequently ads adver- 
tising Medigap insurance on TV that are usually by some famous 
movie star. 

Mrs. Yelineck. Yes, I am acquainted. 

Senator Pressler. I am certainly not against that; I am all for 
private health insurance. But those ads gave me the impression 
that if you bought the Medigap insurance in addition to your Medi- 
care, you were covered. Now, is that the impression you had? 

Mrs. Yelineck. Oh, definitely, yes. And as I said, my husband 
being a former agent, he read the policy over and felt it was just a 
fine policy to cover us. 

Senator Pressler. Well, then, how much of it covered you? How 
much of this extra Medigap? There are different names for this, 
some people call it extended insurance. 

Mrs. Yeuneck. Yes. This is called a supplemental. 

Senator Pressler. Supplemental. That is what I see on TV in the 
mornings being advertised, isn't it? 

Mrs. Yelineck. Yes. 

Senator Pressler. What does that cover? 

Mrs. Yeuneck. If Medicare does not appro v-e it— we did not 
learn this until after having the policy in effect for about 3 or 4 
years— if Medicare does not approve it, then you pay. 

Senator Pressler. For example, in^your case, what Medicare 
didn't approve wasn't covered. Why not? 

Mrs. Yelineck. There are many charges that doctors make that 
are over what Medicare feels that they should make. And one of 
the surgeons, who I will not name, who is considered one of the 
finest urologists, overcharged my husband terribly, and he was 
"spr nked" to the tune of $83,000. Now, there was just a small little 
article in the Milwaukee Journal about this specific doctor. 

But this is going on all the time, and not only that, Senator Pres- 
sler, when Don opened his own practice we had perhaps six or 
seven accounts that we kept of doctors, and when I would call their 
attention to how they collected from insurance companies and also 
from the patients themselves, and I would say, "Well, Doctor, you 
are collecting double here"— "Just turn your head the other way. 

Senator Pressler. Well, I am a great believer in the private in- 
surance system, but I am always eager to learn where it is not 
working. Later on, I hope we will have expert witnesses, and I can 
ask them questions. I think we should sort of build a chart here, or 
at least I will, as to what is covered and what is not covered, be- 
cause I thought more was covered than apparently is. 

Mrs. Yelineck. Oh, you would be very surprised. Senator, if you 
got into the situation. 

Now, I have turned over all that documentary proof of what is 
covered and what is not covered, and Jim Michie has all that, and 
he will be sending that back to me. And it is about that thick. 

Senator Pressler. Now, when your husband's illness began, did 
you understand what Medicare would cover? Was there ever an at- 
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tempt by hospital personnel or anyone else to explain to you what 
Medicare would and would not pay for? How did you learn what 
Medicare or Medigap would not cover? Was it by getting the bills, 
or did someone explain this? 

Mrs. Yeuneck. Exactly, exactly. Now, I have just been going the 
rounds with Clearview Care Center, and they said, "We have noth- 
ing to do with your supplemental insurance." They will not take 
"assignments" is the word that they use. They bill us, and it is up 
to us to see that that bill is paid. 

However, I have had four different people who are acquainted 
with legal matters examine the policy, and they all come up with a 
different interpretation. So, as I mentioned before to Senator Mel- 
Cher, I put in a call to Michael Egelson, who is the agent, ^ come 
to Clearview Care Center and explain this policy and why we are 
not being protected the way we thought when we purchased the 
policy. It is very ambiguous. 

Senator Pressler. Thank you very much. 

Mrs. Yeuneck. You are very welcome. 

Chairman Melcher. Mrs. Yelineck, I do not want to have you 
state right now in public the name of the company, but we will ask 
you privately the name of the company, and we will help you in 
determining what the legal coverage of that policy is. We will es- 
tablish that. 

Mrs. Yeuneck. Oh, you are making my heart dance now. 

Chairman Melcher. And might I say to everyone else who has 
insurance, we will likewise insist, no matter what the company is, 
in making sure that someone in your situation, has assistance from 
this committee staff establishing exactly what the coverage is. 

Mrs. Yeuneck. I certainly would appreciate that. 

Chairman Melcher. Well, we feel a grave responsibility on that. 
At the outset, I mentioned that the committee will want to estab- 
lish exactly what Medicare covers and what it does not cover, and 
put it in an easily-understood form, pamphlet, booklet, what-have- 
you, and make sure that it is available to each and every Medicare 
beneficiary and prospecti-e Medicare beneficiary, too. That is all of 
us. 

Mrs. Yelineck. This is very necessary. Senator Melcher, very 
necessary. 

I happen to be a bit younger than my husband, but many of our 
friends, husbands and wives, are of the same age. And it is very 
difficult to understand what you are going to benefit, very difficult. 
It has to be simplified— especially if you have been a patient and 
you are coming out of the hospital, it takes an awful long while for 
these wheels to get going the right way. The last thing in the world 
you want to start worrying about right away is wheels; you just 
want to recover— right? 

Chairman Melcher. Right, right. That is normal. That is part of 
our human system. 

Senator Wilson has just joined us, and we welcome Pete to the 
committee. Do you have a statement you would like to make? 

Senator Wilson. No thank you, Mr. Chairman. 

Chairman Melcher. Thank you. 

Mrs. Yelineck, I take it you are a nurse? 
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Mrs. Yelineck. No. I started out in training, and I got kicked out 
for breaking the rules with my husband. It was a Catholic hospital, 
and the old nun was sitting there in the dark, and she caught me. 
And I did that three times, and three times ! was caught. 

Chairman Melcher. Three times and you were out? 

Mrs. Yeuneck. Yes. [Laughter.] 

Chairman Melcher. And r'.id you say your daughter accompa- 
nied you? 
Mrs. Yeuneck. Yes, she did, sir. 

Chairman Melcher. Would you identify your daughter, please? 

Mrs. Yelineck. Loris, would you please stand up? This is Loris 
Ellis, and she is from Madison, WI. That is about an hour's drive 
from Beaver Dam. 

Chairman Melcher. Yes, I know where Beaver Dam is. 

Mrs. Yelineck. Do you? 

Chairman Melcher. Yes, I do. 

Mrs. Yelineck. Do you have some friends the^e? 

Chairman Melcher. No; I was at Camp McCoy during World 
War II. I am very familiar with the part of the country you come 
from, and very beautiful country, too. 

Mrs. Yelineck. Oh, yes, it is. The deer are running all over like 
crazy now; we have got such a population of them. 

Chairman Melcher. Mrs. Yelineck, you mentioned prayer. 

Mrs. Yeuneck. Prayer, oh, yes. 

Chairman Melcher. You said you prayed coming in, and you 
mentioned it otherwise, too, in terms of the illnesses that have af- 
flicted you and yv)ur husband. 

Mrs. Yeuneck. Yes. 

Chairman Melcher. Might I just say that this committee and 
this Congress are here to do more than just pray. We will pray 
along with you, but we expect to do more. I think your experience 
is truly an example of how catastrophic illness expenses affect an 
entire family. It affects you and your husband, and I daresay it af- 
fects your daughter, and I think you said you had other daughters, 
too. 

Mrs. Yeuneck. No. This is my only child I was blessed with. I 
have Rh-negative blood, and at that time, they did not know that it 
does not mix with positive. But I am so happy I have her. 

Chairman Melcher. Well, thank you both so much for coming. 
Your story is one that needs to be told, so that people not just in 
Congress, but the American public understand, that these circum- 
stances do exist, and they should be alleviated. 

Thank you very much. 

Mrs. Yelineck. And I thank all you gentlemen so very much for 
what you are doing. 

Chairman Melcher. Our next witness is Mrs. Edith Rieger, from 
Alva, OK. 

STATEMENT OF EDITH RIEGER, ALVA, OK 

Chairman Melcher. Mrs. Rieger, will you tel) us in your own 
words what your circumstrnces are and the ciicumstances of your 
husband and your family? 
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Mrs. RiEviER. OK. About 7 years ago, he had to have two vascular 
surgeries, which I am sure you know what that is— well, he has 
had three, but one was several years ago, and then about 7 years 
ago, within 7 weeks, he had to have two vascular surgeries. 

The last vascular surgery that he had, he had a pretty severe 
stroke on the operating table. Then about 6 weeks after that, he 
had to go back and have kidney surgery. 

Well, his insurance paid all but about $2,500 of all three surger- 
ies, and I have gotten that down to about $700 now. But there have 
been several months I have not been able to send the hospital any 
money. This is one hospital that has not been pressing me because 
they say they know that eventually, I will get it paid. 

Well, I kept him home, oh, approximately 4 years after he had 
the vascular surgeries. I had to go to work because his Social Secu- 
rity at that time was approximately $425. And many a time, I 
would come home and find him lying on the floor— he had been 
there all day— one day I came home, and he had fallen in the bath- 
room, and he had blisters all over his legs where he had struggled 
trying to get up. One time, he had broken ribs when I came home. 
But I still worked and tried to keep him home. 

Then I came one day and found him, and he could not talk to 
me; he could not even drink water. I called our family doctor, and 
he came right over. That is when he told me, "Mrs. Rieger, you 
cannot keep him home any longer." He was completely paralyzed, 
all but— well, he could not walk, and at that time he could not 
speak. He knew everything that was going on, and I told my 
doctor, "I cannot tell him he is going to a nursing home; you will 
have to do it." So he told him he would have to go to the convales- 
cent home until he could take care of himself, which he knew he 
could never do. 

But he was willing to go, and I guess I am fortunate in this. I 
have a wonderful nursing home that he is in, and he has never 
asked me to come home. In this nursing home, the ones that have 
their right mind and everything, they are all put in a wing sepa- 
rate from the others. So he does get out and watch television; they 
take him the wheelchair. 

Since he has been in the nursing home, though, he has had two 
or three more strokes. Once in a while he can talk to you, but usu- 
ally it is just a whisper, and you have to kind of guess at what he 
is saying. 

The only thing that upsets him is he 'vin get to crying some- 
times, and I will ask him what is wrong. He says, "I do not like for 
you to be working as hard as you are." 

And I tell him, "Well, you took care of me all these years. I will 
take care of you now." 

But it is getting to the point where I do not know. Now his Social 
Security check is $498, which they will be taking some more— I will 
be having to pay the nursing home a little more, because they got a 
raise. He is supposed to have $25 per month. 

They do allow five prescription drugs, but he only takes two that 
have to be written by the doctor. The others are medicine that you 
can buy over-the-counter. I have to pay for that, and I have to pay 
for his personal belongings and have his hair cut and things like 
that, which is more than the $25. 
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Therefore— I am supposed to take high blood pressure medicine 
and a heart pill four times a day— I have not been able to buy 
them. I broke a cartilage in my knee which the doctor says I am 
going to have to have fixed, but there is no way I can do that, 
either. My glasses were changed about 7 years ago, and my eye 
doctor is worrying me about that, but I just do not go and get it 
done. 

I should be able to drav; some Social Security myself. They let 
me have $200. I get it about 4 or 5 months out of the year, and 
then they cut it off. If they would take what my take-I.jme pay is, I 
do not make near enough, but they count what you get before your 
taxes are taken out. So therefore, they cut my Social Security off. 

Chairman Melcher. How old are you? 

Mrs. RiEGER. I will be 68 in May. 

Chairman Melcher. And your husband? 

Mrs. RiEGER. My husband is 83. 

Chairman Melcher. He is 83. Where are you working? 

Mrs. RiEGER. I am a cook at the VIP Supper Club in Alva, which 
as I said, I am doing the hardest work I ever did in my life. 

Chairman Melcher. How many hours a week? 

Mrs. RiEGER. Well, right now we are short of help, so I go to 
work at 6:30 in the morning and get off at 3 p.m., 6 days a week. 

Chairman Melcher. Six-thirty to three? 

Mrs. RiEGER. Yes. 

Chairman Melcher. What is your income per week, gross? 
Mrs. RiEGER. It averages out to $600 a month. 
Chairman Melcher. One hundred fifty dollars a week, then? 
Mrs. RiEGER. Yes. 

Chairman Melcher. And you are working 6 days a week. 

Mrs. RiEGER. Six days a week right now. My boss does not like 
for me to have to work over 5 days a week, but as I said, we are 
short of help now, and until he can get something to work out, I 
have to work 6 days a week. 

Chairman Melcher. And is your husband's Social Security $498 
per month? 

Mrs. RiEGER. Yes. And if it would come to where I would have to 
quit, they tell me all I could draw would be half of his— and who 
could live on that? You could not do it. 

Chairman Melcher. You are putting off your own health care 
needs in order to work? 

Mrs. RiEGER. I sure am, in order to work. My druggist got after 
me the other day. I thought I owed them about ^1,000, but my 
drugstore bill right now that I have not been able to pay is $1,300. 

Chairman Melcher. Now, are those drugs for yourself? 

Mrs. RiEGER. For myself and my husband. 

Chairman Melcher. For both of you. 

Mrs RiEGER. Yes, because up until just recently, I had to pay all 
of his drugstore bills. I had to buy all of his medicine. It has just 
been in about the last 3 months that they have picked up any of 
the prescription medicine for him. 

Chairman Melcher. That is while he is in the nursing home, 
after he went to the nursing home? 

Mrs. RiEGER. Yes. 

Chairman Melcher. They are still not picking it all up? 
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Mrs. RiEGER. No. 

Chairman MrsLCHER. So a portion of year husband's prescrip- 
tions 

Mrs. RiEGER. I am having to pay myself. 

Chairman Melcher. What does that run per month, including 
your own? 

Mrs. RiEGER. Well, if I bought mine and his both, I would be 
paying around $75 month. Right now, last month, I paid— his runs 
different— but the last month, I picked up $32 of his that was not. 

Chairman Melcher. Now, I want to get this straight. He has 
Social Security income. 

Mrs. RiEGER. Yes. 

Chairman Melcher. He is eligible to be in this nursing home 
and pay $2.) per month? 

Mrs. RiEG^R. Twenty-five dollars is what is left out of his Social 
Security that 1 can use to pay. 

Chairman Melcher. Ail the $498 except $25? 

Mrs. RiEGER. Yes— goes to the nursing home. 

Chairman Mklcher. I see. So you are faced with paying the pre- 
scriptions for yourself and him and taking care of whatever your 
medical neer'^ are, and waiting for the golden day when you are 
financially able to have the knee surgery 

Mrs. RiEGER. Yes. 

Chairman Melcher. And what is your other medication for? 

Mrs. RiEGER. High blood pressure and a heart condition. I have 
not taken any heart pills for quite a long time, because they are 
the most expensive. 

Chairman Melcher. Have you been able to save any money, or 
did you have any savings? 

Mrs. RiEGER. The first 6 months that he was in the nursing 
home, it took everything we had. 

Chairman Melcher. All of your savings? 

Mrs. RiEGER. Yes. 

Chairman Melcher. And so you still have to pay $700 of hospital 
charges that go back 7 years? 

Mrs. RiEGER. Yes, and then on top of that, I owe our former 
doctor, who now has retired, I owe him $1,500— but Dr. Simon said, 
"Well, I know you will pay it someday, Edith, so I am not going to 
press you for it." But I am just one who does not want bills hang- 
ing. 

Chairman Melcher. So $1,500 to him, $700 to the hospital, and 
$1,300 to the drugstore. 

Mrs. RiEGER. Yes. And I have been paying the Alva Hospital. I 
owe them some on his last trip to the hospital. I have got that 
down to $43, though, which I will be able to take care of. 

And on top of that, he had a Medicare supplement, but I had to 
drop it because I could not pay it. 

Chairman Melcher. In other words, you exhausted what you had 
set aside, and in order even to cope with the past bills that you are 
paying off, you are working 50 hours a week cooking at the supper 
club and putting off your own health care needs. 

Mrs. RiEGER. Yes. 
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Chairman Melcher. Well, I am pleased that you have a very 
confident outlook about you. Those are not the best of circum- 
stances. 

Mrs. RiEGER. I will struggle and pay it some way, some time, but 
there are still days when I go home and— my day consists of get- 
ting up at 6:30, going to work, coming home, maybe resting an 
hour, going to the nursing home and spending the rest of the 
evening, come home, and get up and do the same thing all over. 

Chairman Melcher. That is a tough life. 

Thank you, Mrs. Rieger. 

Senator Heinz. 

Senator Heinz. Mr. Chairman, thank you. 

Mrs. Rieger, you mentioned that you had a Medigap policy for 
something like 18 years; is that right? 
Mrs. Rieger. Yes. 

Senator Heinz. But you had no idea that it would not cover the 
kinds of costs and problems you have experienced? 

Mrs. Rieger. Well, now, I feel that his Medicare policy covered 
pretty well, because those vascular surgeries are not cheap, and I 
felt it did pretty good. If he had not had to go to the nursing home, 
we could have had that all paid, but 

Senator Heinz. Did you think that the nursing home costs were 
going to be covered? 

Mrs. Rieger. Oh, no. I knew that would not happen. 

Senator Heinz. So you did not feel you got blind-sided here? 

Mrs. Rieger. No, not on that. 

Senator HejjmZ. Is there anything that, if you look back 5 or 10 
years, you would have done differently, knowing the kinds of prob- 
lems you were going to encounter? 

Mrs. Rieger. Well, I do not know of anything I could have done 
differently, really. 

Senate* Heinz. Are you at the point now where your bills are so 
big that you do not know how you are going to pay them? 

Mrs. Rieger. From month to month now, medicine and things 
are going up so high that, yes, I do wonder, because until I make a 
house payment and insurance— like house insurance, which you 
have to have; car insurance, which you have to have— no, I do not 
know, because right now I owe the man vho carries my car insur- 
ance $120. He said, "You cannot run around here without car in- 
surance. I am sending it in for you." 

I said, "I do not know when I can pay you." 

He said, "You will pay me. I know that." 

But I do not like to have people do that for me. 

Senator Heinz. You mentioned that you have postponed having 
the cartilage surgery on your knee because you cannot afford it. 

Mrs. Rieger. Yes. And the doctor told me, "I can put shots in 
there two more times, and that is all you can have." 

Senator Heinz. You also indicated you were on blood pressure 
medication. 

Mrs. Rieger. Yes. 

Senator Heinz. Do you take that every day, or are there times 
when you do not take it because you cannot afford it? 

Mrs. Rieger. I have not had my blood pressure filled for about a 
month, now. 
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Senator Heinz. So you are not taking your medication/ 

Mrs. RiEGER. No. The druggist says, **Well, you can charge it." 

I said, "Y;js, but you are charging me interest on that every 
month, and the interest amounts to more than sometimes what I 
can pay on the bill.'' 

Senator He'nz. So that's the reason you are not takinf your 
medication? 

Mrs. Rigger. Because I do not have the money, and I jr t do not 
feel I CPU afford to charge, because I do not want to run up any 
more bills. 

Senator P^inz. So you are putting off a lot of needed medical 
care because, you cannot afford it. 
Mrs. RiEGER. Yes. 

Senator Heinz. Do you know of any other people who are doing 
the same? 

Mrs. RiEGER. Yes, I do. I could have brought a lot of names along 
with me of people who are in the same boat I am. 

Senator Heinz. What should all of us here in Congress or for 
that matter, in the administration, learn from this, and in your 
opinion as you look not inf^t at yourself but these other people, 
what is the solution? Should individuals be doing more for them- 
selves? Should families be doing more? Should employers be doing 
more or should the Government be doing more? Where does the re- 
sponsibility lie, and who should accept that respo^ Jbility? 

Mrs. RiEGER. I really do not know what to say. I mean, I do not 
know on that. The thing about it that disturbs me is that my hus- 
band had had this Medicare supplement. He worked at the college 
for 17 years. He had this insurance then, which the college covered; 
then, when he left the college, he could put it into a Medicare sup- 
plement. Well, it kept going up; each month, it would raise. When 
It got up to $60, 1 could not pay it so I had to drop it. 

Senator Heinz. So you dropped that. When did you drop that? 

Mrs. RiEGER. About a year ago. 

Senator Heinz. Was that before or after you started getting these 
additional bills? 

Mrs. RiEGER. Oh, well, I had bills then, yes. 

Senator Heinz. And some or them were being paid by the supple- 
ment? 

Mrs. RiEGER. Well, if he went to the hospital, yes. Now, the nurs- 
ing home he is in has several registered nurses. It is a family-run 
nursing home, and we are very fortunate to have such a good nurs- 
ing home ' Alva. I said to my doctor, "I do not know what I would 
do if he wo id have to go to the hospital." 

He said, "Well, it is going to have to be i^omething drastic— very 
bad— if I send him to the hospital, because he will get better care 
right here than at the hospital, and they can handle almost every- 
thing." 

Senator Heinz. One last question, because I know Senator Pres- 
aler and others have questions. Hypotheticallv, if either the private 
insurance industry or the government designed a true catastrophic 
and long-term illness policy that really did the job, that did not in- 
flict on yor or on Mrs. Yeliiieck the kinds of sacrifices that you 
have described, and let us ?ay— and I ain pulling a number right 
out of the air— but let us say it costs a fair amount of money a 
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month. Let us assume it costs $100 a month $1,200 a year— and you 
started subscribing to that policy at a^je 45. As you look back, 
would have been worth it or not to have paid that kind of money 
for real security? 

Mrs. RiEGER. Well, I think it would have been. 

Senator Heinz. All right. Thank you. 

Chairman Melcher. Senator Pressler. 

Senator Pressler. Well, first of all, I want to thank you very 
much for being here. I do want to say something in general first, to 
sort of summarize this hearing as I see it. 

We see today people— hard-working people — who do not expect 
handouts, who are in trouble. These appear to be white, middle- 
class people. We cannot say it is a result of racial discrimination or 
misfortune. They seem to represent typical American citizens, and 
they are in great financial hardship. We cannot say that they are 
lazy, that indeed someone who is 68 and Kill working as a cook in 
a restaurant is not making a great corxlnbution. 

I guess there are two lines of questions that I have. What should 
you have done in terms of buying insurance? Has anyone told you, 
were you to go back 20 years and going to buy insurance, what 
should you have bought, what should you have done to prevent 
this, other than being very wealthy? 

Mrs. RiEGER. You know, 20 years ago, I do not suppose I ever 
even thought that I would be on Medicare. I do not know. I think 
we should have probably bought something. We did have insur- 
ance, but like 1 say, when my husband got sick, it was just so ex- 
pensive that I just could not keep it. 

Senator Pressler. Yes, you could not buy it then. 

Mrs. RiEGER. 1 have never had a Medicare supplementr^l policy, 
myself. 

Senator Pressler. The point I am asking is a technical one, and I 
will ask it of staff later, and I do want staff to focus in on this. I 
would like to know as a Senator, if there had been a way that 
these people could have managed their resources to buy insurance 
so this could have been avoided. I think the answer to that ques- 
tion is no; 1 do not think you could have bought insurance. Unless 
you are an expert on insurance, it is awfully hard to know what 
you have got. You can only find out when you try to collect it. I am 
not criticizing the insurance companies, because I know it is all 
written down, but the average person does not think about it and 
does not research it, or cannot. 

For example, we recently had a burglary in our Capitol HiU 
house, and I have no idea what we can collect insurance on and 
what we cannot. We are just filling out the forms, but I must say I 
do not expect we are going to be able to collect very much. But 
even as a U.S. Senator, I have no idea what we are going to be able 
to collect. 1 guess I will find out maybe the hard way, but I will 
find out shortly. 

That is analogous of the situation you are in, isn't it? You go 
along, and you have what everybody else has, apparently. You are 
working hard; and all of a sudden you find out that you haven't got 
what you thought. 

I do want to see, on these witnesses this morning, 1 think we can 
use your cases to illustrate a point. I am going to have staff try to 
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tell me how you could have theoretically managed your resources 
so you would be covered today. I think the answer is that there is 
no way you could have done it. 

Mrs. RiEGER. There is another thing I forgot about insurance. I 
took out two or three medical policies, and I took them to my 
family doctor to look over. And he said, 

Edith, I hate to tell you this, but with your high blood pressure, no matter what 
comes up, the insurance company is going to throw it right back, that it was due to 
your high blood pressure, and you are not going to get a thing. 

Senator Pressler. I think that illustrates another point I was 
going to make. I know that Governor Lamb of Colorado has written 
a book saying we cannot provide everything to everybody, that we 
have to make choices. But I think the witnesses today are very 
good beca.^se they illustrate that they are not getting heart trans- 
plants or that sort of thing. They are getting what all of us would 
hope to get— normal treatment— and there is nothing extraordi- 
nary about what is happening to these sick men that would not 
happen to anybody. I think all of these people are in the category 
of people who would not even be in Governor Lamb's extreme deci- 
sions that he says have to be made. 

So that it is a problem that this Committee has to face. We have 
to face up to it. A lot of Americans are in severe trouble, people 
working, as you are working at age 68— and I hope I will still be 
able to be working at age 68, even just indoor work like this, and 
no heavy lifting. 

It is a severe problem, and we have got to address it. Now, Secre- 
tary Bowen has a plan that if people were to pay $5 or $10 extra a 
month, a lot of these things would be covered. Of course, I do not 
think all your cases would be covered. I would like to see staff also 
give a comparison. 

Mr. Chairman, later can we get a little chart from staff that 
would show if Secretary Bowen's plan, and we will have him here 
Wednesday, if this were in effect, would these particular cases be 
covered? Would this case be covered? Would this lady be sitting 
here if Secretary Bowen's proposal were in effect? * 

Could staff answer that, or could we maybe get that later? You 
are an expert, Mr. Chairman. 

Chairman Melcher. Well, I and Senator Kennedy introduced the 
bill to implement what we believe the Bowen proposal would do 
and what Dr. Bowen says it would do. It would not cover this cir- 
cumstance in that long-term health care is not provided for. 

Now, whether or not it would cover Mrs. Rieger's particulax' case 
in paying for the high blood pressure medication, I would hope it 
would, but we need to know what the Bowen proposal would actu- 
ally do, because we hope to have it on the Senate Floor sometime 
this year, and we will have to know all the ins and outs of it. I am 
looking forward to Dr. Bowen's explanation about what his propos- 
al will do when he testifies before the Committee on Wednesday. 

Senator Wilson. 



' See transcript of January 28. 1987 joint hearing between the House Select Committee on 
Aging and the Senate Special Committee on Aging. 
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STATEMENT BY SENATOR PETE WILSON 

Senator Wilson. Thank you, Mr. Chairman. 

Mrs. Rieger, neither you nor Mrs. Yelineck are very good wit- 
nesses in one sense— neither of you ladies look your age. And I 
must say I think you have evoked the admiration of the members 
of this Committee for your courage. 

Let me try to pick up on Senator Pressler's line of questioning. I 
am not quite <:lear from what you said — was your husband a 
member of any kind of a group health plan before he became inca- 
pacitated? 

Mrs. Rieger. He had a Medicare supplement is all. 

Senator Wilson. But this was private insurance to supplement 
his Medicare coverage in connection with group coverage from his 
employment? 

Mrs. Rieger. Well, it was a group coverage when he worked at 
the college, but after he left the college, you could take it out on an 
individual basis. 

Senator Wilson. To extend the coverage, he could continue to 
contribute. 

Mrs. Rieger. Yes. But they just kept going up on us, and when it 
got to $60, 1 could not pay it. 

Senator Wilson. Sixty dollars 

Mrs. Rieger. A month. 

Senator Wilson. And I assume that you have had no similar 
kind of opportunity to participate in any kind of an employer/em- 
ployee group plan? 

Mrs. Rieg£r. No, because I was one that I was not going to have 
to work, you know. I was not going to work unless I just wanted to. 
I mean, we were out on the farm, and yes, I worked out on the 
farm. 

Senator Wilson. I understand. 

Mrs. Rieger. But like I told somebody, it was not near the hard 
work I am doing now. Even when I was milking cows, it was not as 
hard as what I am doing now. 

Senator Wilson. I gather that notwithstanding the burdens that 
have been visited upon you and your husband, you still do not 
qualify for Medicaid. 

Mrs. Rieger. Well, now, is Medicaid what picks up from his 
Social Security? 

Senator Wilson. Medicaid is available to a class that is described 
as **medically indigent" — those who are suffering such heavy medi- 
cal costs-;-or I should say, those whose circumstances qualif> them. 
It is low-income. And because your husband is not working, and be- 
cause of your situation, I am not sure 

Mrs. Rieger. Well, in the nursing home they pick up what his 
Social Security check does not cover, after 6 months, but now I had 
to take care of it. Well, that depleted everything. 

Senator Wilson. Let me ask this question of staff, and I do not 
know whether they know. Are Mrs. Rieger's circumstances such 
that she is entitled to Medicaid coverage? 

Mr. McCoNNELL. I think she gets Medicaid coverage 

Mrs. Rieger. I think on my husband, that is probably what that 
is called. 
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Mr. McCk>NNELL. Yes, but you have to pay a portion of it 
Mrs. RiEGER. Well, like I say, they take his Social Security check 
all but $25, and I am supposed to pay— well, like I say, they said 
they would pick up five prescriptions. Well, OK, he only takes two 
medicines that have to be prescribed by the doctor; the rest of it is 
over-the-counter, and I have to pay for that. They will not pay for 
that. And that amounts to more than what his prescription drugs 
do. 

Senator Wilson. I am wondering, Mr. Chairman, what the inter- 
play is. 

Chairman Melcher. Well, might I clarify this. I think this is one 
of the examples Americans are faced with. Clearly, the cost of what 
Mr. Rieger is receiving is covered by Medicaid. His Social Security 
defrays that up to $470-some a month. He has a total Social Securi- 
ty check of $498, which would only pay a portion of his nursing 
home care. 

Mrs. Rieger does not get Medicaid because she has an income. 

Mrs. Rieger. No, I do not. 

Senator Wilson. That was my point. 

Chairman Melcher. She can either go on welfare and get Medic- 
aid, or she can continue to work as she wants to do, to pay off the 
previous bills. 

Mrs. Rieger. Yes, I will continue to work as long as I can. 

Senator Wilson. That was the point of my line of questioning, 
Mr. Chairman. That is my surmise as well. And her problem, I 
gather, arises not from a single acute illness of her husband or her- 
self, but the need for continuing care, long-term care, which is 
available under Medicaid to a degree. 

Mrs. Rieger. Now, the first 6 months he could have been covered 
had I divorced him. And that kind of got me when they told me 
that. I said you do not live with someone 40 years and divorce them 
just because they are sick. So therefore I spent what little I had 
accumulated. 

I could state several cases there in Alva, though, where they 
have divorced to get the help. 
Chairman Melcher. To get the help immediately. 
Mrs. Rieger. Yes. But I would not do it. 

Senator Wilson. It sounds, Mr. Chairman, as though Mrs. Rieger 
is in the position of really working a very tough schedule, working 
very hard, doing hard work and still being burdened with the ex- 
traordinary cost of these medications. My impression without 
knowing is that if she were not working. Medicaid might pay for 
most of the long-term care apart from the medications— that still, I 
do not think, would be included. 

But that looks to me like an area that the committee ought to 
explore. It looks as though Medigap still has a gap in that regard. 

Chairman Melcher. Well, Mrs. Rieger, I think you demonstrate 
a rather admirable American quality of wanting to continue to 
work even though you are 67 going on 68, and even though you 
have high blood pressure and apparently a bad knee. 

But let me say this. You and your husband must have worked all 
your lives, I take it, and made a contribution to the community 
and to the country. 
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Mrs. RiEGER. We have; we have worked hard. I have one daugh- 
ter, and she is adopted, which I am very proud of, but she and her 
husband are having to struggle, too. They do help me some with 
my utility bills, which I could not pay if they did not. But I feel bad 
about taking that from them, due to the fact that they need it for 
themselves. But my son-in-law is a wonderful person, and he just 
wants to help me if he can. 

Chairman Melcher. Your doctor tells you no more injections in 
your knee— I assume those are cortisone-type, anti-inflammatory- 
type injections. 

Mrs. RiEGER. I think so. 

Chairman Melcher. And after this, knee surgery will be re- 
quired. Now, I think you ought to take your doctor's advice, be- 
cause apparently, you want to continue making the contribution in 
a very meaningful way, and I do not know how you would 

Mrs. RiEGER. He says if I would go now, it will be less serious 
than if I wait a little while longer. 

Chairman Melcher. Second, this question of not taking high 
blood pressure medicine when your physician recommends it is also 
not a very wise practice. Now, I do not have to tell you tb-^t; you 
know that. 

Mrs. RiEGER. Oh, I know that. I know what my blood pressure 
was the other night out at the nursing home— they take it regular- 
ly — and they just threw a fit. 

Chairman Melcher. I admire your comment about not following 
the practice of separating from your husband just so you could 
avoid some nursing home coverage in that first 6 months when he 
entered the nursing home. 

Mrs. RiEGER. I just could not do that. 

Chairman Melcher. I especially admire it since my wife and I 
have been married just slightly over 40 years, and I will take your 
testimony home to her to show this loyalty. This loyalty is a great 
thing. 

But in answer to Senator Heinz question, let us get down to this. 
Now, you worked all your life, your husband worked all his life. 
Senator Heinz asked who you think ought to be taking care of this, 
and whose responsibility it is. I thought you kind of ducked that. 
You know, you have put in your time. You are a citizen of this 
country, and you can advise this Congress on what you think about 
this. 

Shouldn't somebody step in here and take care of this? 

Mrs. RiEGER. I think they should. 

Chairman Melcher. Well, who? 

Mrs. RiEGER. I think the Government ought to. 

Chairman Melcher. Well, I thought maybe that was what you 
thought. As a case of last resort, the Government ought to pick up 
the tab, should they not? 

Mrs. RiEGER. I do not want them to give me something that I do 
not deserve. But when you get older, and you are doing harder 
work than you have ever done— I feel like I have contributed a 
little bit to my country. 

Chairman Melcher. Yes, you have, yes, you have. And I assume 
your husband has, too; the way >uu described him, he certainly 
has. 
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Mrs. RiEGER. He was a very hard worker. 

Chairman Melcher. Now, what I am getting at is you forego 
doing what you are supposed to do for yourself You are jeopardiz- 
ing what it is going to take to keep you up and around and capable 
of a decent life. So I think you arc between a rock and hard place; 
your situation is between a rock and a hard place, and you should 
not be there. There ought to be somebody picking up this tab after 
you are of a certain age. And that is what this Committee is about, 
too. We think there should be somebody. 

Mrs. RiEGER. Well, thank you. 

Chairman Melcher. And if it needs to be the Government, if 
that is the last resort, then I think it should be. And it is a ques- 
tion then how high a priority it is. How high a priority is it to take 
care of situations like chis. 

Mrs. RiEGER. Like I said, I do not want them to give me money 
just to go out here and have a party on. I would just like to be able 
to pay my honest debts so I can face people. 

Chairman Melcher. Thank you very much for your testimony, 
Mrs. Rieger. I entirely agree with you. I hope you are able to con- 
tinue to work at that supper club as long as you want to and feel 
like it, but I do not know. I think it is hard work, and I know what 
you are talking about when you say it is haraer work than milking 
those cows or working on the farm; of course H is. 

Mrs. Rieger. It is. I can stop m:lking a cov/, but when somebody 
wants something to eat, I cannot stop. 

Chairman Melcher. Yes, you have got to get those orders out 
right npw. 

Mrs. Rieger. Right. 

Chairman Melcher. Thank you very much. 
Mrs. Rieger. Thank you. 

Chairman Melcher. Our next witness is Mrs. Helen Fish, of 
Newport, MI. 
Mrs. Fish. 

STATEMENT OF HELEN FISH, NEWPORT, MI 
Mrs. Fish. Hello to all of you. 

Chairman Melcher. Mrs. Fish, would you describe in your own 
words what your family situation is presently? 

Mrs. Fish. I am here in behalf of my mother. 

Chairman Melcher. I think you ought to move those micro- 
phones a little bit closer to you. 

Mrs. Fish. OK. I probably would not need these microphones be- 
cause I have a real, good, loud Hungarian voice. 

I am here in behalf of my mother, who is 97 years old. She has 
lived with me now for about 1V2 yectrs. When my mother came to 
live with me, she was in fairly good health and was able to get out 
and live a fairly normal life, although she had had several episodes 
of CVAs, which are small strokes, which left her with partial paral- 
ysis at various times. 

So that when she came to live with me, as I said, she was finan- 
cially all right and physically fairly good. She also has a severe 
heart condition. 
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Four years ago this August .vas when our problems really start- 
ed. She lost her right leg through amputation due to poor circula- 
tion. She had three major surgeries on her leg alone to try to pre- 
serve the leg, but it was useless. So she lost her leg and then 
became quite a care. 

So I had to resort to hiring part-time nurses' aides. In our area of 
Michigan, the nurses' aides rates go between $5.60 and $7.10 an 
hour. So out of her savings, of which she had approximately 
$35,000, obtained when my Daddy sold a little house that he had 
built. Her money started to diminish, and in just nurses' aides at 4 
hours a day, 7 days a week, and then I had to pay a part-time 
nurse for $7.10 an hour. That amounted to over $10,000 a year, just 
in nurses' aide fees, which help is not sufficient to take care of an 
elderly person for 4 hours a day. At least 8 hours would alleviate 
the person taking care of her and give a little bit of respite from 
the strain. 

I have the records here, and I have every one itemized. I have 
seven man?la envelopes full of receipts. For everything that is 
spent on this little lady, every cent is written down. 

So our problems really started in June 1983. Between June 19^3 
and October 1983, we spent $2,418. This is for medical supplies, for 
doctors, anesthesiologists, pathologists, her home care, medical 
equipment— the bed and so on all have to be rented. 

Between October 1983 through December 1983, we spent a total 
of $3,666. This is the same. And inbetween here, I had three hospi- 
tal stays and had to hire the nurse for 24 hours around-the-clock. 
Between December 1983 and January 1984, we spent $2,536— there 
is additional; I did not add the cents to all of these; I just took the 
amounts, like $160 and so forth, so it would be a little bit more. 

Between January 1984 through March 1984, we spent $3,652. Be- 
tween March 1984 and May 1984, we spent $1,838. Now, many of 
these are for the hospitals stays, and this is over and above what 
Medicare paid. 

Between May 1984 and July 1984, $2,820. Between July 1984 and 
September 1984, $2,348. Between September and November of 1984, 
$2,600. Between December 1984 and March 1985, $2,230. 

Then she had to go to the nursing home for 2y2 months, which 
cost us $5,500 in the nursing home. This is all out of her savings. 
This was with no help whatsoever from Medicare or any other 
source. 

Between March 1985 and July 1985, $5,971. Between July 4, 1985 
and October 1985, $2,328. I will go fast here. Between October 1985 
and January 1986, $2,222. Between January 1986 and April 19.86, 
we spent $1,780. Between April 1986 through June 31, we spen^t a 
total of $1,863. We are coming up to 1986 now. 

Between July 1986 and October 1986, $1,700. Bet^veen October 
1986 through December 1986, we spent a total of $1,885. And then, 
over into January, which already we have spent $500 in 1987 so 
far, mostly all for nursing care. And where the largest problem is 
is in these Medicare patients. I guess I failed to say my father took 
out no other insurance, and this is why she has these tremendous 
amounts, because all she has is Medicare. 

While in the hospital in Toledo, each time she went on her four 
or five hospital stays, she was in intensive care, which the beds run 
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approximately $700 to $800 a day. And we were not told at the 
time that she had used up all her hospital days, which I was not 
that fully acquainted with Medicare, and so the days that she was 
not entitled to, she had to pay for those days in her hospital stay. 

So up to date, from 1983, she has spent $41,000 all-told. 

Chairman Melcher. Forty-one thousand dollars— of her own 
money? 

Mrs. Fish. Of her own money. 

Chairman Melcher. Medicare paid most of it? 

Mrs. Fish. This is up and above what Medicare paid. The doctor 
bills range in price from $1 to $1,900 as each doctor sent his bills, 
which is something that should be controlled, in my estimation. 

Chairman Melcher. You said your mother was 97 years old right 
now. 

Mrs. Fish. Right now, yes. 

Chairman Melcher. So 4 years ago, she was 93. 

Mrs. Fish. Yes. 

Chairman Melcher. And she had $40,000 cash? 

Mrs. Fish. Seven years ago she had approximately that amount, 
from the sale of their home. That is when my Daddy left, and we 
sold her home. 

Chairman Melcher. How much more has she got? 

Mrs. Fish. That is what I am here for. At the present time she 
has $4,000 and $4,000 for her burial expenses. When one of the 
ladies from social services applied for mother's Medicaid, she was 
not eligible, because she does get $440 in Social Security, which 
pays for 2 weeks of part-time nursing care. I myself am a heart pa- 
tient, and I take care of her exclusively myself when I do not have 
a nurse's aide for 4 hours and sometimes up to 5 or 6 hours a day, 
occasionally. 

Medicaid wanted me to get rid of that money, and then she could 
go on Medicaid. And I asked, "What will we do for funeral ex- 
penses?" and they did not care. The fact was that she still had that 
much money in her possession, which the $4,000 at $800 per month 
would be gone in approximately 3 or 4 months. To have available 
funds for good home car^ and TLC is what Tm mostly advocating 
tor people like my mother— we do not see too many little 97-year- 
old ladies running around the streets. And this lady is one of the 
most alert people. I have a picture you gentlemen can pass around, 
and you will not believe this little lady is 97 years old. She is alert, 
and she was given up three times. They asked us if we wanted her 
to be a "no code," which means no resuscitative measures, and we 
said to do all they could for her, and it was worth it. She is 97 and 
still her mind is usually better than mine; a very alert "young" 
lady of 97 years old. 

My request is that mostly in our area of Michigan, what we need 
is home care services; just asking for part-time respite hours or dol- 
lars to help the family, and the Government, as we say, would still 
be saving tremendous amounts of money. It would still put people 
to work. There are nurses' aides all over, desiring work, and no 
place for them to work. If some formula or help would come in just 
getting people like myself part-time assistance, it would mean a lot. 

In the nursing home, she had to pay all that herself. She was not 
eligible for any assistance because she can feed herself, although 
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she has only 50 percent vision in one eye and the other eye is total- 
ly blind, and we can never leave her alone. In one of her major sur- 
geries, she slipped off the edge of the bed, and hit the leg that was 
amputated, she broke the bone from the knee to th': hip in half, 
which had to be removed. This was a major surgery that she was 
there for at great and enormous cost. 

So what my request is is for help in home care nursing, because 
the nursing homes in our area are consistently full. When I went 
for major shoulder surgery 3 months ago, there was not a bed to be 
had in a nursing home in Monroe, so we kept her at home, and I 
paid a nurse's aide around-the-clock, 24 hours. 

Chairman Melcher. Over the weekend, I just came from visiting 
two of my aunts, one of whom is 93 and one is 94. Both are very 
alert, both are, in relative terms, very active, and are out and 
around. They do not drive a car anymore, but that is about the 
only thing they refrain from doing. 

Now, tell me about your mother. This all started at C3? 

Mrs. Fish. Well, her major problem was through the amputation 
of her leg, and she had several strokes and was incapacitated for a 
couple weeks each time, but then improved. 

Chairman Melcher. I understand. But was she up and around? 

Mrs. Fish. Yes, definitely, definitely, yes. She wen . with me ev- 
erywhere I went; she was able to go. 

Chairman Melcher. Was she able to read at that time? 

Mrs. Fish. Partly, yes. The eye has deteriorated considerably in 
the last 3 years. 

Chairman Melcher. Was she living with you chen? 

Mrs. Fish. She has been with me for 7 years, since the death of 
my father. 

Chairman Melcher. All right. So she has been with you since 
she was 90 years old, 
Mrs, Fish. Yes. 

Chairman Melcher. And she has been an active person up until 
the amputation? 

Mrs, Fish. It will be 4 years, yes, up until almost 4 years ago. 
Chairman Melcher, Does she vote? 

Mrs, Fish. I do not think so. I do not remember taking her. 

Chairman Melcher. That is the only thing she has given up— all 
right. Now, at 93 years of age, with 40,000-some-odd dollars in cash, 
she should have been quite secure, along with Medicare, 

Mrs, Fish. She would have been, yes. My father did not believe 
in hocpitalization, and foreign people do not let their children tell 
them what to do. Although we tried very hard to taks out hospital- 
ization for them, he refused. And this is where, like you said, I 
really would pinh having people understand that Medicare does 
not pay everything; to star^, younger in life, I would have the re- 
porters writing consistently about it, urging people to realize this — 
which my father apparently thought— he died at age 93 and had 
been hospitalized only three times in all of his lifetime, at the age 
of 93, that was quite a record. 

Chairman Melcher. You are absolutely right on that, that 
people should understand very definitely what Medicare will pay 
for. 
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Mrs. Fish. Right. Even when my mother went to the hospital, 
and these were all major surgeries that she had, I did not myself 
realize that Medicare did not cover all these extras, like the doctor 
bills, which sometimes she gets bills from the associates and from 
the doctors. There will be five doctors in one group, and each one 
sends a bill. I have the proof for that, which is devastating to the 
patient, having to pay all these extra doctors and cardiologists and 
whatever. 

In fact, she received a bill the day before I came, still for Jab 
work which they did 10 months ago. 

Chairman Melcher. Your statement just a moment ago, recom- 
mending that there be some way of taking care of thp patient at 
home with some assistance in home health care 

Mrs. Fish. Yes. That is all so many of us ask for, is just some 
assistance. 

Chairman Melcher. Some assistance, because after all if you 
have 16 hours out of the day where you are doing it all, the 8 hours 
that can be provided in home health care by a nurse's aide would 
make it possible to continue on with the type of care that is best 
for your mother. 

Mrs. Fish. Right. 

Chairman Melcher. All right. I want to confess that the Bowen 
bill that Senator Kennedy and I introduced into Congress a couple 
of weeks ago does not cover that, and it is another shortcoming of 
the bill. So I think the Bowen proposal is a good starting point, but 
I would not want anybody to draw the conclusion that somehow it 
took care of some of the major difficulties that are catastrophic. I 
just wanted to mention that to you. But before we get done, I hope 
that Congress does enact a type of catastrophic that does pick up 
what 's needed in home health care assistance for patients and also 
when it becomes one of the better solutions for that particular pa- 
tient, in circumstances as a nursing home, that it picks that up, 
too, because those are the two major areas where the testimony we 
have received today tells us simply are not covered. 

Mrs. Fish. To me it would be profitable, as I said, for the Govern- 
ment, in paying a much less amount for the patient to stay in the 
home. I understand— I have worked in a nursing home 

Chairman Melcher. Oh, yes, by far the best. 

Mrs. Fish. Right. I understand that there are patients who abso- 
lutely cannot be taken care of at home, like my mother when she 
first came home, it took two of us to handle a little 93-year-old lady 
with one leg. It is very, very difficult. 

Chairman Melcher. Senator Heinz? 

Senator Heinz. Mrs. Fish, obviously, you have recounted the 
kinds of financial difficulties that you have had and the need for 
some assistance to defray some of those. But beyond the financial 
difficulties, aren't there many others in terms of rendering the 
kind of care— does it not put strains on you— or are you able to 
handle it pretty easily? 

Mrs. Fish. Can I handle the strain easily? 

Senator Heinz. Yes. Is it a strain on you emotionally? 

Mrs. Fish. Yes, yes. I do have a heart condition, which does not 
help that much. I am on heart medication. 
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Senator Heinz. So it is both a physical and emotional strain on 
you. 

Mrs. Fish. Yes, yes. 

Senator Heinz. If you could afford it— and we recognize you 
cannot— would you under any circumstances place your mother in 
a nursing home? 

Mrs. Fish. Well, she was not eligible to go to the nursing home 
without us footing the whole bill. 

Senator Heinz. I understand that. I am just asking, though, if 
you had the money 

Mrs. Fish. I would not want to. We are trying to hold out for 100, 
which is 3 more years, and she probably will make it. 

Senator Heinz. So given a choice, you would still rather keep 
your mother at home. 

Mrs. Fish. With help, yes, yes. 

Senator Heinz. Rather than have her in a nursing home? 

Mrs. Fish. Definitely, yes. Foreign people are a little funny that 
way, with their families. 

Senator Heinz. Do you know why your mother has not become 
eligible for Medicaid? 

Mrs. Fish. Because as I quoted before, she has the $4,000 and 
then her burial expenses, which are intact and not to be touched. 

Senator Heinz. Hav » you ever been tempted to try and do some- 
thing about that? 

Mrs. Fish. Do you mean, getting rid of her money? 

Senator Heinz. Yes. 

Mrs. Fish. Well, it would not take long by keeping a nurse's aide, 
which is $800 a month; $800 from $4,000 per month, it would use it 
up in a few months. 

Senator Heinz. It would take about 5 months, right? 

Mrs. Fish. Right, right. 

Senator Heinz. Why have you elected not to do that? 
Mrs. Fish. Not to do what? 

Senator Heinz. To spend the money on a nurse's aide. 

Mrs. Fish. Well, I think it is the idea of going on Medicaid— p'^^- 
haps. I do not know what all is involved with that. I did not ch^jck 
any further. As soon as they saw her record, they sent a letter of 
dismissal that she was not eligible at all for Medicaid. 

Senator Heinz. But you did not feel that you wanted to pursue 
that any further? 

Mrs. Fish. No, no. 

Senator Heinz. Why? If I told you that there is this program 
called Medicaid; that it is run and paid for partly by the States, 
partly by the Federal Government, and under certain circum- 
stances, it will take care of your costs if you do not have any 
money— why would you shy away from learning more about it? 

Mrs. Fish. What would happen if this little lady would die, would 
pass away? Who would pay the burial charges? That is another 
question I am asking. They "'^anted all that money to be rid of for 
her to go on Medicaid. 

Senator Heinz. So you nervous about what would happen to 
your mother if she passed away and she was on Medicaid? 

Mrs. Fish. Yes, or if something happened to me— I would not 
know what would happen to her, 
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Senator Heinz. It sounds to me, and I picked it up from our 
other witnesses, Mrs. Yelineck and Mrs. Rieger, like there is kind 
of a nervousness about finding out about Medicaid. Is that because 
Medicaid has some kind of a bad reputation? 

Mrs. Fish. I do not think so, necessarily, no. I do not think so. 

Chairman Melcher. Would you yield. Senator Heinz? 

Senator Heinz. Yes, I would be happy to yield, Mr. Chairman. 

Chairman Melcher. Mrs. Fish, isn't it because you have to de- 
plete aU your money? 

Mrs. Fish. Do you mean with my mother? 

Chairman Melcher. Yes. 

Mrs. Fish. Yes, I think so. That is the underlying reason. 

Chairman Melcher. Nobody wants to be flat broke. 

Mrs. Fish. I believe that is the reason. I think you have ex- 
pressed it explicitly. 

Senator Heinz. Well, you said as much earlier. I am just trying 
to see if there are any other reasons there. That may be the central 
one, Mr. Chairman. People who have been proud and independent 
and self-sufficient all their lives may not themselves or in behalf of 
their parent want to see their parent put in a status which we call 
pauperized, penniless, absolutely destitute, poor. Those are pretty 
awful words. And that is what is involved, fundamentally, before 
you can become eligible for Medicaid. And if there is anything that 
most people fight like heck, having fought that way for a lifetime, 
to avoid, it is becoming dependent and losing their independence. 

So I think you put your finger on it. I v/f*z Just intf;rested as to 
whether there might be any other problem?, out there. 

Mrs. Fi^hy I thank you very much. 

Mrs. Fish. The nursing care people that I did hire for my mother 
did have some assistance from the Government, but this is what 
they were pushing for at the forum. This is where I started, at a 
small forum in Monroe, MI, with some of the gentlemen from Lan- 
sing. They do have some Government assistance through the home 
nursing care. But I was only allowed 9 hours a week is what they 
paid for, and then I had to pay the rest of the 4 days myself. But 
they did give you 100 hours a year, which is not very much to help 
out with a patient. 

Senator Heinz. But that was available to you, 100 hours a year? 

Mrs. Fish. It ran out. That ran out. And sometimes they can only 
give you 3 hours. It is whatever the fund has accumulated. 

Senator Heinz. But as you say, 100 hours a year is not much. 

Mrs. Fish. One hundred hours a year. Only 9 hours a week is 
what they give. Maybe I misquoted. Nine hours a week is all they 
could give me. 

Senator Heinz. Thank you. 

Chairman Melcher. Senator Pressler? 

Senator Pressler. Thank you very much, and thank you for 
being here. 

I have made notes on what I see sociologically we ar. experienc- 
ing here today. We are not hearing from the very poor, the ex- 
tremely poor. We are hearing from middle-class America. I might 
say that I think the selection of the witnesses has been very good. 
These are middle-class people. I know in our universities, when so- 
ciologists write, they like to write about the very poor or the very 
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rich. Indeed, in the academic community and elsewhere, the 
middle-classes are almost left out. In some cases, they are not 
thought to be a challenging subject for study. 

But what we see here are middle-class Americans in trouble. We 
see no fraud. We are not talking about any fraud. We find nobody 
who really wants a handout. We are finding working people, no 
question about their honesty. Most of the witnesses here have been 
women taking care of men, although this particular witness is 
taking care of a woman. But, I can assure you there are some men 
taking care of women from my activities in the Alzheimer's group, 
and the people have had no warning of what was to come, and they 
are almost penalized for having xnade some savings or owning some 
property or trying to hang onto a house or some little bit of proper- 
ty. They are in a category that they would almost be better off if 
they were impoverished. 

So I think we have a very special set of problems that are pre- 
sented here this morning. I want to compliment staff on their selec- 
tion of witnesses. I am one who does not believe in Government 
action except where it is extremely necessary. But here, I see 
people who are trying everything, who have done everything they 
can do, and yet they are in great difficulty. I commend these wit- 
nesses. 

But do you ever get a feeling — if I may address this to you— do 
you ever get a feeling that you would be better off in this current 
set of circumstances if you were impoverished; you could get aid 
easier, could you not? 

Mrs. Fish. Yes. 

Senator Pressler. I think that is very significant. So once again, 
we are sort of penalizing those people who have some savings, who 
have a job, who try to pay their bills and find that it is impossible. 
It may not be a story that will make for great editorials, it is not a 
story that will make for great adjectives. But it is a real story of 
what a lot of middle-class America is experiencing, is that not cor- 
rect? The people you know who are in similar circumstances, are 
they people who have worked hard and have some savings, own a 
house or a small business, or something of that sort? 

Mrs. Fish. Right, yes. 

Senator Pressler. I think that is a very significant thing. I hope 
as we go forward with our hearings on catastrophic illness ex- 
penses that we keep that in mind, because I think this is a very 
significant hearing from that point of view. I again want to compli- 
ment staff for the choice of witnesses because I think they illus- 
trate very strongly a problem that is going to the roots of— not im- 
poverished America; there is not racial prejudice here— it i ^ach- 
ing to the very roots of middle-class America. If you were very 
wealthy, you would probably be all right for a period of time, at 
least. 

I think your testimony illustrates what I have been talking 
about. I have no specific questions. I thank you for your testimony. 

I am going to have staff again tell me, if we had had Secretary 
Bowen's plan in place, would that have made a big difference in 
your case? Or, if you had bought more Medigap insurance would 
that have made a big difference? 
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Was there any way that, in your own mind, if you went back 20 
years, you could have planned for this, or bought insurance, or 
done something? 

Mrs. Fish. No. This is why I say people should be educated to 
this, to start 

Senator Pkessler. They should be educated to it? 

Mrs. Fish. Yes, because people do not think of it. 

Senator Pressler. But what could you have done if you were 
educated or thought about it? 

Mrs. Fish. I v ould have provi ed for this in the future— is this 
what you are asking? I did not hear you. 

Senator Pressler. Yes. 

Mrs. Fish. Definitely, yes. 

Senator Pressler. What kind of insurance could you have bought 
to cover this? 

Mrs. Fish. What kind of insurance— I do not understand your 
question. 

Senator Pressler. What kind of insurance would you have 
bought, or how would you have provided for this? 

Mrs. Fish. Do you mean like hospitalization? 

Senator Pressler. Could you have purchased that? 

Mrs. Fish. Yes. I had to purchase mine after I retired. I myself 
carry my own health insurance. 

Senator Pressler. But if you had bought that 20 years ago, you 
could ha/e bought it at a lower rate, and 

Mrs. Fish. Well, at work I was covered. So people do not think of 
this a lot of times, you know, because you are covered with a lot of 
hospitalization in your job. After I retired, then I had to pick up 
my own, and a lot of people perhaps do not do that. 

Senator Pressler. But you did do that? 

Mrs. Fish. Yes, yes. Well, when I was at work, I was fully cov- 
ered with hospitalization, and I did not have to pay anything. After 
I retired, that is cut off right then, and then you have to pick up 
your own hospitalization But my father, for years and years and 
years, he did not work, and he was not covered with any kind of 
insurance, ever. Even before he A^as working, they did not have it 
at that time. 

Senator Pressler. OK. But I think if we dig into it, we would 
find that even if you had bought some of this insurance, or your 
mother had 

Mrs. Fish. I tried to get nsurance for her, but she was past 87, so 
there was no insurance company where I could get anything for 
her at the time when she came to live with me. 

Senator Pressler. Well, then, maybe we need a public informa- 
tion program— I do not know how we would do it; it is a complicat- 
ed thing. It seems as though tliere is almost no way for some 
people to escape your situation without the Government having 
some kind of catastrophic insurance. 

Thank you, Mr. Chairman. 

Chairman Melcher. Senator Wilson. 

Senator Wilson. Thank you, Mr. Chairman. 

t am not going to ask any questions of Mrs. Fish. I think she and 
the other witnesses have been quite eloquent. One persistent theme 
in the testimony of all of them— one that perhaps came out most 
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pointedly in the comment from Mrs. Rieger that when the private 
supplemental coverage reached the premium of $60 a month, it was 
no longer affordable— resonates in the testimony that we can 
expect from the industry, that they think that more and more 
people are not nsi^^-ed for supplemental coverage because of its 
cost, not because of its availability. I think that is a truism. 

And Senator Pressler in his questions to Mrs. Fish as to what she 
might have done— my impression is that in the last 5 years, al- 
though the industiy is certainly much older than this, but in the 
past 5 years there has been a virtual explosion of private coverage 
offered in things like the Sunday supplement to a newspaper. My 
impression, too, is that they run the gamut from some that are 
very good to some that probably are not worth the premium. 

I think the real question is the one that has been focused on in 
Mr. Shapland's written testimony, and that is, how do you make it 
affordable. So I would say that I think that Senator Pressler is cor- 
rect in commending the staff and the Chairman in setting the 
hearing and in selecting the witnesses. I think these three ladies 
have given us a very sharp focus on the problem of perhaps the 
majority of Americans who have worked hard all their lives, tried 
to save, tried to be -i.dependent, only to come to that time when 
their loved ones are devastated by severe health problems and 
their savings are in turn devastated. And someone who thinks that 
they have been provident, someone who has prized their independ- 
ence, can find themselves virtually wiped out, 

I do not know what the answer is, but the committee is right in 
focusing on it, and I think that gives particular focus to the testi- 
mony that we are about to hear. 

Thank you, Mr. Chairman. 

Chairman Melcher. Mrs. Fish, I noted that in responding to 
Senator Heinz, you said that your mother's determination is to 
make it to 100. 

Mrs. Fish. Right. I believe she will. 

Chairman Melcher, You believe she will. 

Mrs. Fish. Right— cost or no cost. 

Chairman Melcher. Will you tell her for me that I believe that 
elderly people contribute very much through their families and 
through thei.' acquaintances to the quality of life and to the integ- 
rity of society of America; and that because they are aged, they 
have more experience than the rest of us. 

I asked you if she still voted. Tell her I think she should. There 
is an election coming up before she reaches 100, and I think she 
should. 

Mrs. Fish. I know she used to; her and Daddy always did. 

Chairnian Melcher. Well, what thir is all about is making a de- 
termination, and what Congress is ah about is to make a determi- 
nation of what are the priorities of America. Those of us on this 
committee feel rather strongly that health care for the elderly is a 
very high priority of the country. But nobody has more experience 
than someone who is almost 100 in making that determination. 

So tell your mother for me that I want her to be part of the proc- 
ess of making that determination. 

Mrs. Fish. Could I ask you a question? 

Chairman Melcher. Yes 
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Mrs. Fish. Do you think that shows good reasoning in what I 
have mentioned about rather than the people who do not have to- 
like my mother, she does not have to go to a nursing home; she can 
be taken care of at home. And by sending her to the nursing home, 
I would have to pay that regardless. That is the only way they 
allow you to get in there, when you have to pay your own way. But 
if there were a fund to help, as I asked, does that show reasoning? 
The Government would still be better off and would not be paying 
the full extent of the patient's care in the nursing home. 

Chairman Melcher. Oh, yes. Providing home health care assist- 
ance is by far the best investment of anybody, because the pa- 
tient—your moth--, in this case— is more content at home, and you 
are more content in having her at home. And so providing that as- 
sistance is extremely vital and should be our first step. 

Mrs. Fish. Right. This is for people like my mother who can; I 
am not judging people who cannot be taken care of at home. That 
IS another story, as the other ladies showed us. 

Chairman Melcher. Mrs. Yelineck described the care that is 
needed for her husband at this particular time, which is probably 
more than you can do at home. But even so, his desire is to come 
home, and when he does, health care assistance must be available 
there. Mrs. Yelineck will not be able to handle it by herself. 

Mrs. Fish. Are there funds at the present time, like the one 
health care that I have to hire the girls from there? 

Chairman Melcher. There are none at the present time. 

Mrs. Fish. They are funded somewhat. Where does that come 
from, then, the 9 hours a week that I was offered, or given? 

Chairman Melcher. I think you are talking about a Michigan 
State plan. There are some home health care funds available for 
Mrs. Fish 

Mrs. Fish. It does not come through the Government per se? 

Chairman Melcher. But I think that is a Michigan plan, and 
there may be some Federal assistance in it— there is some Federal 
assistance in it, but it is done through the State, and each State 
decides how they are going to handle it, and they are going to con- 
tribute some. 

Mrs. FiSi?. So it is State-fundad, then, in other words? 
Chairman Melcher. There is some Federal assistance in it; 50 
percent is Federal. 
Mrs. Fish. I see. 

Chairman Melcher. But it is up to the State, then, to match that 
and then carry it forward. And what we are finding— it varies from 
State to State. In your case, it simply is not nearly enough. Did you 
say it amounted to 9 hours? 

Mrs. Fish. Nine hours. They call it respite hours. Nine hours a 
week IS all I could have. 

Chairman Melcher. Yes. 

Mrs. Fish. That is all they had money for at the time. 
Chairman Melcher. Did that run out, or can you still get 9 
hours a week? 

Mrs. Fish. No. It runs out. And right now, there are not any 
funds to help. 

Chairman MELCHL.t. We are just starting on our quest to be of 
assistance in passing catastrophic coverage, but so far what we are 
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finding out is that it is very limited, and in some States there is 
none, because they do not come up with their matching portion. 
Some States such as yours, Michigan, do match part of it, but that 
does not go nearly far enough to be of too much assistance for a 
person such as yourself. 

I want to thank you very much, Mrs. Fish, for coming here today 
and giving us this picture of the circumstances that face you and 
your mother. 

Mrs. Fish. Now, another question which has bothered me, if I 
could ask you Senators— who has the jurisdiction over closing a 
hospital? In the town v/here I live we have a beautiful, fairly new, 
up-to-date, modern hospital, and the doors are closed— a lOH-bed 
hospital. The other hospital we have in my area is just newly-re- 
modeled, an addition put on for $13.5 miUion. And the smaller hos- 
pital has been closed now for 2^2 years. 

Why couldn't these unused hospitals be utilized at a lower rate — 
as we call them, step-down unite. I have been in nursing, and I 
think you understand the term, step-down unite. This hospital is 
beautiful, modern, up-to-date. 

Who has the jurisdiction over these hospitals closing? Is it the 
Government? What is it? 

Chairman Melcher. It is a combination of State and Federal 
Governmente. The Federal Government will establish the stand- 
ards necessary for a hospital to be able to receive Medicare and 
Medicaid patiente. So to a certain extent we are the ones to talk to 
in the Federal Government, as well as Health and Human Serv- 
ices, which actually administ/ers the laws that we cause them to ad- 
minister. But it is a combination between the State and the Fede**- 
al Government. 

Mrs. Fish. Could those in some way be opened so that patiente 
who have to go to the nursing home could go there, because these 
step-down unite are really needed. 

Chairman Melcher. Well, it could be convalescent care, it could 
be a variety of things. And I think sometimes, we do not seem to 
use our good commonsense. 

Mrs. Fish. Right, because they cure ar^ not making any money 
with those doors closed and 100 bods. And in the new hospital with 
the $13.5 million iition, one complete floor is closed, with ^8 
beds em]»ty, day "^.y. I am really curious. Being in nursing, I 

do not k/ow— w .e reason fo^^ a whole floor in a hospital to 

be shut down, foi 3 now? 

Chairman Melci. cannot answer that one. 

Mrs. Fish. Is that m the hands of the Government, some regula- 
tion that a certain amount of beds have to be closed? 

Chairman Melcher. I would not think so. 

Senator Heinz. Probably not. It was probably a decision of the 
board of the hospital. I assunie it probably was a pri^'ate nonprofit" 
hospital? 

Mrs. Fish. I think so. I do not know. It is a good-sized hospital. 

Senator Heinz. For the most part, it tends to be because in terms 
of acute care, there is not enough demand in that community, or 
sometimes it is because the reimbursement rates for certain kinds 
of care are just not adequate. That can be a Federal Government- 
created problem. 
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Mrs. Fish. That is a question that really bothered me. Then, is 
there encouragement for people like me to take care of a person in 
the home? Is there any good outlook? 

Senator Heinz. There is not nearly enough. 

Mrs. Fish. I mean, will there be? 

Chairman Melcher. We think there will be a lot more, because 
we think that— in absolutely the best of all worlds, your mother 
would not be ill; but secondly, she does need a lot of care, and by 
far the best place is at home. So we hope we can generate more 
encouragement for exactly what you are doing. 

Mrs. Fish. I hope so. 

Chairman Melcher. Thank you veo' much, Mrs. Fish. 

We have a witness now from the insurance industry, Robert Shap- 
land, the vice president of Mutu?>.l of Omaha Insurance Co., repre- 
senting the Health Insurance Association of America. 

Mr. Shapland, the committee very much welcomes your partici- 
pation today, and we want to thank you for making the effort to 
come here today to be a witness. 

STATEMENT OF ROBERT SHAPLAND, VICE PRESIDENT AND AC- 
TUARY, MUTUAL OF OMAHA INSURANCE CO., ON BEHALF OF 
THE HEALTH INSURANCE ASSOCIATION OF AMERICA 

Mr. Shapland. Good afternoon. I want to thank you for inviting 
me and giving me a chance to help in solving the problem of cata- 
strophic costs. I think we all know that there are catastrophic 
costs, and we all want to work together to solve them. 

I also want to thank you for having the snow. In Omaha we have 
not had any snow, and I love snow and I think it is beautiful out- 
side—so thank you for that, too. 

I am always pleased when I have attended hearings— I have not 
had a chance to attend too many— but I am always pleased at my 
strengthened vision or insight as to the work you guys are dedicat- 
ed to doing and the way you approach the hearings. Every time J 
have been to a hearing, I have always thought that it is too bad 
that the people back home cannot see how you approach the hear- 
ings on a very fair basis and look for the answers without any fore- 
gone conclusions, and do an honest job. 

Alniost everything that you. Senators, have said here today and 
the witnesses have said today, I think is absolutely right. There are 
some problems that need to be solved. As Senator Heinz said, there 
are some potholec that need to be filled; there is education that 
needs to be conveyed— there are all kinds of things. 

I know that this is a pretty knotty problem. I have spent a lot of 
time on this, and you are probably fairly new to it. The Health In- 
surance Association stands ready to help you in the education proc- 
ess. 

I have made some notes during the hearing about the questions 
tnat were raised and statements that were made, so I thought I 
might respond to some of those. So my testimony might be sort of 
disjointed, but at least I am trying to help in any way I can. I know 
you will have some questions for me later, and I hope I can help 
you understand the insurance industry and the Government's and 
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industry's role in providing catastrophic care and where they are 
not providing catastrophic care. 

The statement was made that the Government needs to take 
care of people as the last sort; people need to feel that they are 
taking care of themselves to the extent they can— that is right— 
and then, Government needs to realize where people cannot take 
care of themselves and step in. It is the same thing with Govern- 
ment's role in any other field, like transportation, food, national 
defense, or anything; where people cannot take care of themselves, 
the government steps in. And there are some areas here where the 
Government does need to step in and already has stepped in to 
some degree, and I think we need to ask ourselves what expanded 
role of stepping in does the Federal Government need to do. 

Talking about education, I think you are absolutely right, and it 
has been made clear here at the hearing, that there are great mis- 
understandings about what Medicare does. I work with it every day 
in insurance, so I have learned it. But even for me it was a long 
process. Insurance of any kind is hard to comprehend. 

Somebody made a comment about a burglary and what does the 
insurance company cover. I have the same problems, even though I 
am an actuary and work with insurance every day. Insurance is 
not an easy subject, and it takes a lot of education. 

I think the Government has probably been remiss in its efforts 
on educating the public about Medicare. Surveys have shown that 
the vast majority of people in the United States think that Medi- 
care pays for nursing care, when it does not, and some other kinds 
of care, and have relied falsely on their honest perceptions of what 
Medicare is. 

I think the industry, on the other hand, has been way more 
active and deserves plaudits for its efforts at educating the public 
regarding Medicare. We go out and sell Medicare supplement poli- 
cies and spend a lot of energy explaining to the public what Medi- 
care pays, what our policies pay, what Medicare does not pay and 
what our policies do not pay. 

We have developed, in conjunction with HCFA, buyers' guides 
that explain what Medicare is all about and what the Medicare 
supplement pays, and it also says that Medicare does not cover 
long-term care, for example, and that our policies do not. 

Actually, when we sell a Medicare supplement policy, we have 
got to give the purchaser several pieces of paper that say what we 
do not cov^r and also tell him that the Government does not cover 
it, either. So we have gone out of our way to help educate the 
public and be honest about what we do not do. I think we have 
probably done more of that than any other industry. I do not know 
that the auto industry or any other industry have gone out there 
and said what their product does not do, like we are. 

But that does not mean that that is enough. I think that it has 
been proven here today by the witnesses that there is just a lot 
more educating to be done. 

There was a lot of discussion here about Medicaid and people 
having to be impoverished to get Medicaid. I think that that is 
something that you are going to really have to wrestle with— 
whether somebody should be able to keep $4,000 for burial before 
they go on Medicaid, and those kinds of questions. Those questions 
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will be tough, and I am glad I am not sitting in your seat, because 
we are talking about spending a lot of money at a time when the 
Government does not have a lot of money to support programs like 
that. 

But I can say from my own personal perspective that I would 
like you to spend some of my money and tax me to help these 
people out. I am not speaking for anybody but my personal self 
now, but I see these needs, and I think you have got to bring your- 
selves to get some tax dollars out there to take care of some of 
these needs. It is not going to be an easy thing to do, but I think 
you are going to have to do it. 

I think I might give you a little bit of insight regarding the 
Bowen proposal as it fills the catastrophic gaps that we need to 
cover. I guess I would generalize first and say that Bowen's propos- 
al—and here, I think I had better define Bowen's proposal as his 
proposal for pec>ple with Medicare to expand the Medicare pro- 
gram—because he has made lots of different proposals that covers 
a whole gamut of options and so on, but 

Senator Wilson. Mr. Chairman, excuse me. I hate to interrupt, 
but I am having difficulty hearing Mr. Shapland. If you could 
speak a little louder, please. 

Mr. Shapland. All right. In the context of that portion of 
Bowen's proposal, I think you are going to find in your studies— 
and we have charts and things that might be helpful on this— that 
his proposal adds very little to the solution of the catastrophic 
problem, and thr.*. is for several reasons. 

One, it addresses, as you have already talked about here today, 
only those types of expenses covered by Medicare. And as we have 
also talked about here today. Medicare has a limited laundry list of 
things it covers, and then a lot of things it does not cover. 

Senator Heinz. Excuse me, Mr. Chairman. Could I interrupt just 
to clarify something? A few minutes ago, you said that thi re were 
some problems, that you could not disagree with any of the kinds 
of problems that have been laid out here. And yet on the first page 
of your testimony, you say. 

If I could summarize for you the prevailing conclusion from our industrj^'s assess- 
ments of Medicare and its present condition, I would have to say that we see no 
compelling need to begin a major overhaul of this program. In our opinion, the cur- 
rent combmation of private and public coverage is serving the public well. So, since 
the system obviously is not "broken", a major ^Tix" hardly seems warranted. 

My question is I do not understand why you were here a minute 
ago saying that you could not disagree with anything the witnesses 
were saying, and your statement says the opposite. 

Mr. Shapland. I am glad you asked that question because that is 
a confusing point. What we are saying is within the context of 
what Medicare is paying for, its laundry list of covered items, and 
only in that context, we agree that the Medicare and private insur- 
ance industries are providing catastrophic coverage, but 

Senator Heinz. For those things that are being paid for. 

Mr. Shapland. Yes, right. 

Senator Heinz. For those things that are not being paid for, 
which include for a lot of people catastrophic coverage, things are 
still working well? 

Mr. Shapland. No, no. 
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Senator Heinz. So things are working well when they are being 
paid for; when they are not being paid for, they are not working 
well. 

Mr. Shapland. That is right. 

Senator Heinz. We could have figured that one out. 

Mr. Shapland. The statement was limited, and maybe it was not 
clear, and I apologize if it was not clear. The statement was meant 
to convey that within the field of the items covered by Medicare, 
Medicare leaves some catastrophic gaps within its own field of cov- 
erage. There are lots of things it does not cover, but within the 
fields that it does cover. Medicare has some gaps, and those gaps 
have been closed by the private insurance industry and Medicaid 
and so on — and which I can explain. 

Senator Heinz. And— if the Chairman will allow me 

Chairman Melcher. Yes, certainly. 

Senator Heinz [continuing]. You are saying that you feel, after 
having listened to the testimony of the first two witnesses, both of 
whom had "catastrophic coverage" and who clearly had serious 
problems, you believe that catastrophic coverage needs are being 
met by the private insurance they describe? 

Mr. Shapland. No, that is not what I said, sir. 

Senator Heinz. Well, I am just unclear as to what you^ are 
saying. 

Mr. Shapland. OK, I will try to explain it. 

Senator Heinz. I guess what you are saying is 

Mr, Shapland. I think you are asking a good question. I think 
you are asking a very intelligent, good question. 

Senator Heinz. But I do not understand your answer. 

Mr. Shapland So I will try to rephrase it so I can answer it. 
Within those types of coverage covered by Medicare, which is a 
limited laundry list that does not cover drugs, does not cover eye 
care, does not cover nursing care, aside from those items 

Senator Heinz. It does not cover prescription drugs, which cost 
one of our witness $90 a month. 

Mr. Shapland. Absolutely, that is right. 

Senator Heinz. It does not cover doctor bills over and above 
those that Medicare will pay. 
Mr. Shapland. That is right, that is right. 

Senator Heinz. I mean, we are not talking about long-term care. 
We are talk* ig about the catastrophic nature of a whole bunch of 
little things a.Ming up to a huge burden that will break the camel's 
back. 

Mr. Shapland. We are all agreeing. It rr.'ght not sound like we 
are agreeing. 

Senator Heinz. No, we aie not. When you say you are agree- 
ing 

Mr. Shapland. No. You think we are not agreeing, but I want to 
explain that we rer.My are agreeing. The insurance industry knows 
that all those things you mentioned need to be dealt with- And we 
do not ever intend to say— even though a statement there might 
have implied it, we did not mean to imply it. The insurance indus- 
try says all of those problems you just mentioned exist; they are 
not being taken care of by the Government or the private insur- 
ance industry. Now are we in agreement? 
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Senator Heinz. What you say is a kind of sophistry, with all due 
respect. You are saying that when things are paid for, they are 
being taken care of; when they are not, there is a problem. 

And what I asked you— and you did not respond to the ques- 
tion—is in your judgment, did the private catastrophic insurance 
that the first two witnesses indicated they had, was that doing a 
good job foi them. And the answer is Either it was doing a good job 
or it was not. 

Mr. Shapland, Some of the witnesses had no insurance, so obvi- 
ously 

Senator Heinz. I am talking about the two that did. 

Mr. Shapland. Well, to the degree that they buy a Medicrr^ sup- 
plement policy, they have certain catastrophic coverages, and those 
are limited just like Medicare, and they still leave all the loopholes 
you just mentioned, and those are the ones you need to deal with. 

Senator Heinz. But how about the loopholes they mentioned? 

Mr. Shapland. The ones that they mentioned are ones outside of 
Medicare and Medicare supplement policies. 

Senator Heinz. Which they had— the first witness' husband 
worked for the Internal Revenue Service as a very highly qualified 
reader of, among other things, fine print. Both he and his wife are 
still trying to figure out how they got done in. You are saying not 
to worry. 

Mr. Shapland. I did not say that at all. I think they need to 
worry. 

Senator Heinz. You are saying it is working well. 
Mr. Shapland. No, I did not. 

Senator Heinz. You are saying it is not working well? 

Mr, Shapland. I say that there are all kinds of catastrophic 
needs out there not being met by the private insurance industry. 

Senator Heinz, Even when you have an insurance policy labeled 
"catastrophic coverage." 

Mr. Shapland. It is labeled a Medicare supplement policy, and it 
only supplements areas where Medicare is paying and covers the 
gaps of Medicare. 

Senator Heinz, Yet it does not, does it? 

Mr. Shapland. Yes, it does. It covers the gaps . 

Senator Heinz. Well, I have taken too much time; I apologize. 

Chairman Melchea, No, that is fine. I think this is really the 
nuts and bolts of what Mr. Shapland can provide us. Let me restate 
it and see if my statement is correct, Mr, Shapland. 

You are testifying on behalf of both Mutual of Omaha Insurance 
Co. and also the Health Insurance Association of America. What 
you are testifying is that Medicare goes so far, that there are Medi- 
(^ap policies that extend that only in the areas that Medicare now 
covers; is that correct? 

Mr. Shapland. That is correct. 

Chairman Melcher. And that you personally believe that we 
should go much farther, and that your vote and your tax dollar, as 
far as youi vote is concerned, could wisely be used to go farther for 
the elderly; is that correct? 

Mr. Shapland. In the area where people cannot take care of 
themselves, I think we have to spend some tax dollars. 
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thS'^ehaveFfSS?^' ^''^^^^^ instances of the witnesses 

Mr. Shapland. Sure. 
fiS'S'^^ Melcher All right. Might I ask you one more ques- 
tion at this point. Is that testimony that you have just given there 

i§ ^ ^^oi^a"" and your vote, or is that the feel- 

ingot the Health Insurancfe Association of America' 

Mr. Shapland The Health Insurance Association of America 
recognizes that there are people who cannot afford private insur- 
ancej^just like they cannot afford food or clothing or shelter; and 
the trovernment needs to step in and take care of those people 

We have had lots of testimony that even though there is such a 
Crtvernment program that it also has all kinds of loopholes that 
you have to deal with. And we are asking you-we are on your 
side, and we think they need to be examined, and the Medicaid 
rrogram modified. 

Oiairman Melcher. The Medicaid Program what' 
^«55^- fl"'^?'l^^u \^.® Medicaid Program to the extent that it is not 
domg the job that it was intended to do needs to be modified, and 
we commend you for looking at the shortfalls of the Medicaid Pro- 
gram and fixing thera. 

Chairman Melcher. Please proceed. 

Mr. Shapland. I know it might be confusing. I was only trying to 
explain what the "potholes" were, as Senator Heinz mentioned, 
S2 potholes are that do not need fixing, and what the pot- 
holes are that do need fixing. 

Senator Heinz. AnJ "black holes" as well as potholes. 
Tiir': S"\P'^ND. Black holes, potholes. You are absolutely right 
Ihere are these potholes out here, and I commend you for examin- 
ing and look for those potholes and finding out what can be done 
about them We ^e all together in this. It is a heck of a job, and 
we commend you for your effort. 

One pothole that does not need to be fixed is the one that Dr. 
Bowen says we need to fix. I think he is expending his energy in an 
area where it does not need to be spent, because that is one pothole 
that has already been fixed. There are a lot of potholes out there 
that have not been fixed, but that one has. 

additblSf" Melcher. Well, he recommends, I think $4 a month 
Mr. Shapland. Right. 

Chairman Melcher. Which is $48. Would $48 spent in the pri- 
vate field do as much? ^ 
Mr. Shapland. It was $4.95, 1 believe. 
Chairman Melcher. Five dollars, or $60 per year. 
Mr. Shapland. Right. 

Chairman Melcher. Would $60 spent in the private field do as 
much as what Bowen proposes? 

Mr. Shapland. At $60, we can sell the same thing Bowen pro- 
poses. There is a misconception about what most people want to 
buy and what was said here about somebody dropping a policy be- 
cause it was $60 a month instead of $5 a month-well, the Ssur- 
ance industry has a wide range of premiums. We have all kinds of 
policies. We have policies that are $11 a month, or $60 a month, or 
$iuu a month. You know, it depends on what kind of benefits you 
want. 
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Chairman Melcher. Well, I have concluded one thing, and I 
want to be sure I am right. What you are really recommending is 
that we go beyond the Bowen proposal to take care of some of the 
gaps that were evidenced today. 

Mr. Shapland. That is right. What I want you to realize is that 
the gaps that he is trying to close have already been closed, plus 
they are very minor gaps in any event, even if they had not been 
closed, compared to— look at the chart over there; that is all you 
have got to do — and you see that Mr. Bowen's proposal is a scratch 
in the bucket or a drop in the bucket or whatever you want to call 
it, compared to what the catastrophic needs today are. 

I mean, for people who are spending money who are not covered 
by insurance programs, it is nursing home care, and Bowen does 
not make any change in the nursing home coverage. 

Chairman Melcher. And home health care, too. 

Mr. Skapland. Home health care, respite care. All of those 
things need to be wrestled with. We have to decide what are the 
true catastrophic needs of the people, but also how do you finance 
them, and then how do you change health care to minimize those 
costs besides. And home health care and respite care and those 
things were suggested here today, and those are good suggestions 
or ways of trying to minimize the health care costs that are out 
there, and let people take care of their own, but have some relief 
and so on, to keep people at home. 

Chairman Melcher. Mr. Shapland, I am sure you have paid at- 
tention to and gone through very carefully the booklet, the paper 
published by the Harvard Medicare Project in March of last vear 
that said— I think they titled it, "Medicare Coming of Age. ' In 
that, they say that one-quarter of all Medigap plans are worthless 
because they simply duplicate existing Medicare coverage. 

First of all, does the Health Insurance Association of America 
take care of everybody? Does everybody that sells Medigap insur- 
ance belong to this association? 

Mr. Shapland. No. The Health Insurance Association of America 
represents the majority of the health insurance business, but not 
all of it. 

Chairman Melcher. Is that statement of their-- in this study cor- 
rect, that one-fourth of all Medigap policies meiely duplicate what 
is already there, and coverage that is already there in Medicare? 

Mr. Shapland. I have not read the report, but that statement— 
maybe it is being taken out of context— I would say it is a blatant 
lie. 

Chairman xTiji;Lv.*iER. It is what? 

Mr. Shapland. A blatant lie, unless it is being taken out of con- 
text. 

Chairman Melcher. Oh, I just assumed that probably you knew 
a lot more about this report than I do. 

Mr. Shapland. No, I have not read the report. 

Chairman Melcher. Would you mind digesting it for us? 

Mr. Shapland. Let me explain why I say that it cannot be true. 
The Health Insurance Association of America, the National Asso- 
ciation of Insurance Commissioners, people from HCFA, people 
from AARP— just a broad spectrum of people — sat down many 
years ago and said if companies are going to sell a Medicare sup- 
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plement policy, what should that policy do and not do. And there 
was broad agreement about what it should do and not do. So all 
the States have laws saying what Medicare supplement policies can 
do and not do. And by law, there is no duplication of Medicare by a 
Medicare supplement policy. So I do not see how they can make a 
statement like that. 

Chairman Melcher. Would you mind digesting it? I think there 
are only 80 pages or so. Would you mind digesting it and giving us 
your reaction to it, because I suppose it has a certain amount of 
prestige, and we need to fully understand 

Mr. Shapland. I would .ay that that statement somehow had to 
be taken out of context, or I did not understand it. 

Chairman Melcher. Yes, and that is a danger we are all prone 
to fall into. It would be helpful for us on the committee if we could 
have your reaction. 

Mr. ShvpLAND. I will be glad to serve your committee in that 
way. 

Chairman Melcher. All right, thank you. 

One last thing. Would you recommend that standards be estab- 
lished for private insurance coverage to complement Medicare? We 
have already got the standards to a certain degree, that require 
Medigap policies attempt to describe their coverage. If we are seek- 
ing to close some of the real gaps, the real catastrophic gaps that 
now exist between private insurance and Medicare, shouldn't we 
have some sort of a requirement established that private insurance 
might attempt to pick up what is now totally uncovered, such as in 
many instances, nursing home or home health care? 

Mr Shapland. I think I understood you to say you understood 
that Medicare supplement policies do have in every State a legal 
standard that we have to follow. 

Chairman Melcher. Yes. 

Mr. Shapland. OK. But as I mentioned earlier and we got into a 
good dissertation on, those Medicare supplement policies only cover 
the types of medical expenses covered by Medicare itself, and when 
Medicare runs out or has coinsurance, then these policies fill in 
those gaps. 

But like you mentioned, nursing homes are not covered. Medi- 
care supplement policies do not cover nursing home care 
Chairman Melcher. Or home health care. 

Mr. Shapland. Or home health care and so on. Actually, Medi- 
care pays 100 percent of the home health care it recognizes, but 
sometimes Medicare does not recognize certain kinds of home 
health care. 

As far as nursing home care is concerned— and that is the great, 
big area of catastrophic cost— the National Association of Insur- 
ance Commissioners spent some time with the industry and other 
people on this very issue that you raised and just adopted some 
standards for nursing home policies. 

Chairman Melcher. Would you provide those for us? 

Mr. Shapland. Sure. 

Chairman Melcher. All right. Thank you very much, Mr Shap- 
land. 

[The prepared statement of Mr. Shapland follows:] 
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2 an Robert Shapland, Vice President and Actuary for tne Mutual of Onaha. 
Today I ilso represent the Healtn Insurance Association of America. The HIAA 
Is • trade association^ representing some 735 insurance companies. Our 
MRters write over 85 percent of the private health insurance provided by 
insurance companies in this country. Many of these companies, including my 
own, also design and underwrite private insurance plans that coordinate with 
the Medicare Program. Mutual of Onaha has many years of experience in that 
particular business. 

Ihe HIAA apprecj^ates this opportunity to comment on proposals for 
financing catastrophic health care under Medicare. We commend you, Senator 
Melcher, and this cjnmittee for exploring this issue, however, we encourage 
you to look beyond mechanisms for financing acute hospital and medical care. 
Acute hospital/medical care expenses are not the predominant cause of 
cata$trop^dc expenses among the aged. In Tact, approximately 70 percent of 
Medicare eligibles have catastrophic private Medicare Supplement coverage. 
The elderly are most at risk for chronic long term care and outpatient dnjg 
expenses — itons not covered by Medicare. Specifically, 42 percent of the 
elderly *s total out-of-pocket expenses are for nursing home care, long term 
care is a complex health policy issue requiring thoughtful and balanced debate. 

If I could summarize for you the prevailing conclusion from our industry's 
assessments of Mectlcare and its present condition, I would have to say that we 
see no corrpelling need to begin a major overhaul of this program. In our 
opinion, the current combination of private and public coverage is serving the 
public well. So, since the system obviously is not "broken", a major "fix" 
hardly seems warranted. 
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From til indications, the Joint Medicare/Mecligap procram enjoys a 
reoKtkabXy high de&ree of public approv • and meets acute care needs not 
covtred by Medicare, The Medicare prograffl is being efficiently idhiinistered 
by a tuccessf ul partnership between the Health Care Financing AtJidnistratJ.on 
and the privata insurance industry. You should be udndful, however, that in 
the past few years : undcrfunding of Medicire carriers and intermediaries is 
seriously mdezmining that venture in cooperative ftianagement. 

The fact that seventy percent of Medicare beneficiaries use private 
supplemental insurance to fill the program's e* ; increasing deductibles and 
ciHJayTO: its attests to its success and to the practical accommodation of 
public and private interests. Since an additional 10 percent of the elderly 
are i :vered by Medicaid, only 20 percent of those over £5 are without 
protection against gaps in Medicare, It seems to me that th-'' -x)ints out an 
ar«a where so:e limited government action may be approprii j i.e,, to further 
assist those few who are not able to cope financially witn the rising 
coinsurance, deductibles, and out-of-pocket costs associatr ' with Heoicare via 
the purchase of supplemental insurance. Although this problem for the eloerly 
poor should njc be underestimated, it should not be the sole reason for a 
major overhaul of a smoothly operating program, Umited financial aid to 
those few Indigent that fall outside of current Medicaid qualification ru^«i5 
Is the only supplemental coverage area where a problem exists and a solution 
Is needed. 
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CATASTROPHIC ffiOTECTION INOER EKPLOYEE GRDUP INSTANCE 



Protection against citastrophlc hsaltli expenses axo the najor concern of 
the private health insurance industry, private health insurance provides 
protection against health care expenses for an estljnated 190 million Americans 
of all ages* Of all Anericans covered by private health insurance, it is 
estljnated that over 160 million are p;x)tected by programs that are 
conprehensive in nature, providing coverage for both in and out of hospital 
expenses. 

For the working population, studies of group employee benefit plans among 
commercial health insurance companies have shown trenos toward adoption of 
plan features that will both help contain costs and improve the conprehensive- 
ness of the plans: 

— A higher percentage of employees today than ever before have larger maxi» 
nun benefit levels with nearly 8QX having maximun benefits of $1,000,000 or 
more, 

— 9IX of etnployees have out-of-pocket expenses limited to $2,000 or less. 

— Over 99% oT Insured employees have coverage for inpatient expenses associ- 
ated with mental and nervous disorders, 

— Over half of all insured employees have coverage for home health care and 
alrost two thirds for second surgical opinions. 
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STATE HIGH RISK POOLS FOR UNlNgJRPBLES 



We cannot fail to Mntion that not everyone can buy Individual Insurance 
products in tne private marketplace. The corrmercial health Insurance industry 
has long supported legislation to make health Insurance available for persons 
considered uninsurable in the individual health insurance marketplace. This 
legislation, S. 1572, S.2402, and S. 2403 introducted during the 99th Congress 
by Senators Heinz, Kennedy, and Durenberger, respectively, rould eocourage 
states to establish qualified risk pools for uninsurables, including persons 
unable to buy health insurance coverage due to such chronic health conditions 
as diabetes, heart disease and AIDS. The industry expects similar legislation 
to be introduced again this year. 

Several models for an effective risk pool already exist. Ten states 
currently have sane form of risk pool offering comprehensive major medical 
insurance to high risk people. The pool operates like any other private 
insurance plan. If the pool experiences losses, those losses are shared by 
all the insurers in the state. The pools would be established in the states 
and regulated like other state insurance. The federal legislation si/nply 
establishes minimun standards based on the experiences of successful state 
pools and ensures a fair distribution of pool losses. 

Host important, the state high risk pool proposals would ensure the 
availability of health insurance to all Americans, regardless of health 
condition, with mininun federal regulation, and at no cost to the federal 



treasury. 
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»CDIGfiP INSURANCE: A PU3UC/PRIVATE SECTOR SUCCESS STORY 

For the ration's elderly, the HIAA believes that Medlctre together with 
the private health insurance industry are doing a good Job in providing 
protection against the nedical costs of acute catastrophic illnesses. We are 
proud of our record in providing suppleciental coverage to the Medicare program 
so that the Medicare beneficiary can reel confident that his or her acute 
health care needs will be met in the future. 

There have been some assuiptions In the past that private insurance is 
confusing and duplicative. This premise is invalid. A 1983 HCFA study of the 
effectiveness of state regulation of Mcdigap insurance found that duplicative 
coverage was rare. Further, the October 1986 GAO study prepared for the rtsuse 
Hays and Means health Subcormattee concluded that state reguUtion of the 
Medigap business was working well in controlling sales abuses. Of the 
millions of policies presently in force, we are aware of only a ha;xJful of 
alleged violations brought to the attention of HCFA. upon investigation, the 
majority of these cases were closed because they didn't warrant federal 
action. HCFA coordinates review of alleged violations of federal statutes 
together with the Federal Trade Conmission and the Rastai Service. The HIAA 
feels that this process is adequate and that no new federal regulatory 
activities are warranted. 

HCFA's and the GAO's findings reflect the tremendous efforts made by state 
insurance regulators and the Insurance industry in response to events of the 
late 1970s concerning agent sales. In 1977 individual state insurance 
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rtgulitors acceltratad agent tnfoxcenent procedures to curttll sales itxises* 
In 1979 HIAA*s prtsident vrote tU acraber corptnies and Insurance regulators 
calling for Joint efforts to remedy sales abuses by a few, but nevertneless 
vriMrrassing nuaber of agents* lhat sane year, the National Association of 
Xhaurance Cbonissicners appointed a special consuner^oriented Mvisory 
Oonmittee on this issue, which included representatives from HEW, the FTC, 
consinier and senior citizen groips, and manners of the Insurance industry. As 
a result of the Advisory Sorrmittes's efforts, the NAIC then adopteo sodel 
state standards later entoraced on the federal level in the 1980 Baucus 
Aaendnent. ConsccMinUy, virtually all Medicare &<)piement policies now on 
the narket meet or exceed those standards. 

Additionally, this multi-interested Advisory CoRinittee developed the Guide 
to Health Insurance for People with ttedicare . presently available through 
HCFA. current state law requires that this simplififtd buyers' guioe be 
provided to purchasers of Heoicare Supplement coverage, along with an outline 
of coverage depicting gaps in Medicare coverage and Mw particular Medicare 
Supplenent policy benefits relate to these gaps. Also, current law requires 
delivery of a s p e cial notice when replacement or addition to existing coverage 
is involved. The HIAA would be glad to furnish the Conniittee with examples of 
these materials upon request. 

Further, state law requirements dealing with Medicare Supplen«jit policies 
offer the beneficiary the opportunity to return a policy within 30 days of 
purchase, as well as receive a full refirt. Also, state Uws dealing with 
Medicare Supplement policies require high loss ratios, truth in advertising, 
falx trade practices (including sales, underwriting and claims practices, and 
simplified policy language recjiirements), and other valuable consirar 
protections. 
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To ensure that all of these controls are adequate » an NAIC sutx:crmiitte6 
ncently surveyed state Insurance departAienu regarding citizens* complaints 
Xtltted to Hedigap insurance. This survey indicated that the liMted njj^i 
Of cs3aplaints were not the result of any deficiency in NAIC model laws. 

This same type of process outlined for Medicare Supplement in protecting 
the aged is being undertaken by the insurance industry and the NAIC regarding 
private long term care insurance* Current efforts center upon developing 
regulations that will appropriately control the marketplace, yet facilitate 
experimentation and exploration of what consuners want to purchase in the long 
term car; field. 



Private Medicare Supplencntal policies typically cover such out-of-pocket 
c ts under Medicare as co-payments and deductibles for hospital and ooctor 
services. In keeping with the Baucus Amer<4Mnt to the 1980 Social Security 
Disability Act (P.L* 96-255), the states now require Medicare Suppletnent 
policies to meet certain minimun standards, as follows: 

— Coverage of Part A coinsurance for Medicare eligible expenses for hospi- 
talization from the 61st day through the 90th day in any Medicare benefit 



Coverage of Part A coinsurance for Medicare eligible expenses incurred 
during use of Medicare's lifeti;ne hospital inpatient reserve days; 



WHAT M£OIGAP PgiCIES COVER 



period; 
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— Upon exhaustion of all Medicare hospital inpatient coverage , ijy:luding the 
lifetime reserve ouys, coverage of 9CK of all Medicare Part A eligible ex- 
penses for hospitalization for up to an additional 365 days; and 

-o Coverage of 2GX of the anount of Medicare eligible expenses under Part B, 
subject to a maxiiiun calendar year out-of-pocket dec xtible of $200 and a 
saxijiun benefit of $5,CJ0 per calendar year. 

Bear in mind that these are purely mini/nun standards, and that insurance 
companies are not precluded from the inclusion of higher levels of coverage or 
additional benefits. In fact, the vast majority of plans exceed these mininsxi 
standards. 



If the federal govemnent wants to enhance the value to beneficiaries of 
their Medicare benefits as well as their private Medicare supplernent policies, 
the Health Care Financing Wmlnist ration could do much more to identify for 
Medicare beneficiaries those physicians and other providers who regularly 
accept Bssignnent. By helping beneficiaries find Medicare participating 
physicians, HCTA could greatly relieve the high insurance costs and 
out-of-pxket costs that stern fron provider balance billing. HCFA could 
publish directories with the names of participating physicians and provide 
toll-free hotlirer.. It could also develop incentives for electronic billir^ 
of ohysician claims and for streamlining the coordination of billing for 
Medicare and Medigap benefits. 



SUG(^TIONS FOR £^WX:I^»G T>£ VALUE 



OF MEDICARE AfC MlDIGAP S£h£FITS TO S£f£rICIAKI£S 
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The HIAA also endorses Medicare's use of more stringent cost containment 
tecf«iques to help keep tiiat program solvent. For example, we twourage 
•tedicare to be more aggressive with utilization review, pre-adraissicn 
certification tnd mandatory second surgical opinion programs. The^e are all 
steps being used aore routinely in private managed health care plans* 

TAX iNCDfTlVES FOR FRE^fUNDING RCTIREE HEALTH BENEFITS 

One iiiportant way both to help the elderly poor and to coniplement the 
Medicare program would be to encourage more enployers to provide health 
benefits to their retired workers. 

The U.S. Department of Labor reports thai currently, only 57 percent of 
employees in large and mediunwsized companies will receive employer-provided 
health benefits to SLpplenient Medicare upon retirewnt. Although this nonber 
is expected to grow, coinciding with the growth in the size of the elderly 
population, federal tax policy is a major reason why many more employers are 
choosing not to do more for retirees. 

The Deficit Reduction fct of 1984 placed limits on the tax advantages of 
pre-fuxJing retiree health benefits. I urge Congress to consider the wisdom 
of federal tax policy which discourages employers »nd employees from entering 
into financial arrangements today, which would generate greater private 
cipiUl for the health care needs of tomorrow's elderly. In our minos, 
wployers should be encouraged to provide such benefits by allowing them 
maxlJiun flexibility and positive incentives to respond to the growing 
financial needs of their retirees. Pre-funding for retiree health care needs 
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not only help* relieve poUticil pressure to expand govemnent financinD of 
iong t«zn care, txjt proolses to be one of the cruly proraising ways to promote 
long range financial planning helpful to the develop of an Insurance market 
for a long term care Insurance product. 

In ehort, OEFRA's tax provisions on pre-fuidlng retiree benefits is 
cmjsing ewployers to curtaU the funding of retiree health benefits. I uige 
Congress to examine this issue. 

PROPOSALS FOR RESTRUCTURING MEDICARE 

Various proposals have been advanced to expana or restructure the Medicare 
program. In assessing this issue, the hiAA feels that various problems un. m 
the Medicare progran shoulo be prioritized. 

The first priority of Osngress should be to ensure the adequate financing 
'^f current Medicare benefits. Next, Congress snould reinstate originally 
promised benefits and provide sufficient funding. Both efforts will entaU 
hard decisions regarding who shoulo bear this cost. That >tedicare no longer 
provides for originaUy promised acute care coverage is apparent in the fact 
that in the last ten years, hospital inpatient coverage has decreased froci 75* 
to 6% of charges, while ftart B coverage has dropped from 65X to about 57% of 
charges. Further, Medicare extended care benefits cover only 2X of all 
nursing home costs. Returning Medicare benefits to original levels *ill cost 
billions of dollars. This revenue should be found before Congress exacerbates 
the above^entioned problems still further by adding new benfits. 
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Finally, glvai t^at Congress finds adcqjate fLnding to meet these 
priori tics, it could then turn its tttenUon to the cit as trophic needs facing 
a limited nunber of citizens who cannot afford to purchase private coverage 
which fills in >tedicarc coverage "gaps". Since the vast majority of Medicare 
beneficiaries can afford private aupplernental insurance, solutions should be 
limited to financing catastrophic benefits for the liiidted nunoer of near-poor 
not covered by Medicaid. Tax subsidies for those who are partiaUy able to 
purchase private insurance would limit the financial burden on the federal 
govemnent. 

CATftSTROPHiC COVERAGE NEEDS REGfiRDIt^G LONG TERM CARE 

Tragically, the problem few elderly fail to anticipate is that neither 
Medicare nor private Medicare supplencntal policies cover long term custodial 
care. Proposals to expand Medicare benefits are not a solution because acute 
care expenses are not the usual cause of catastrophic expenses among the 
elderly. The real problem is chronic long term care. Based on a recent study 
finaired by the National Center for Health Service Research, for those aged 
who spent more than S2,000 out-of-pocket, 51 percent of their additional 
expenses were for nursing here care. 

The costs associated with long teiro care insurance are so vast that it is 
hard to ir^gine how the federal government could finance every citircn^s needs 
in this area. Thus multiple financing mechanisms must be utiUzed. Those 
with means will have to provide for their own pDtection through private 
insu'':»nce. Those with lixnited means might receive tax subsidies to purchase 
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private insurance. For tone of the poor, the Medicaid program is already 
financing long ttm care, but the program may need to be expanded to cover all 
poor and not Just the categorically poor. 

INSURANCE IMXfSTRY INlTIAnveS REGARDING LONG TEPM CWE 

About four years ago, an HIAA Task Force was estabUshed to explore this 
issue. A report, •Long Term Care: The Challenge to Society", produced by the 
Task Force, is available upon request. In December 1984, an industry*«ide 
conference was held to build on the task force report and to expose Industry 
representatives to t' e range of long teim care issues from a variety of 
perspectives. In November 1985, the HIAA Joined other national organizations 
representing the aged, providers and payers in sponsoring a national 
conference entitled: "Private Long Term Care Insarcnce - the Emerging 
Market." The proceedings of that conference are available from our Rjblic 
Relacions Division. 

In its deliberations, the HIAA Long Term Care Task Force has identified 
some of the problems associated with the development, adrnlnistration and 
•arketing of a long tern care product. These problems are not trivial and 
solutions are not easily achieved. As possible solutions are found, they must 
be tested in the marketplace to see whether or not they wiU work. 

Industry representatives have participated in nunerous conferences and 
hearings called to bring interested parties together to begin a broad based 
effort to resolve some of tfiC problems. In addition, individual corpanies are 
exploring and/or are entering into the private sector market for long term 
care insurance. 
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A recent HIAA survey of our memDer ccnparj.es has found that 12 corpardes 
offtred an Individual indennity long teim care insurance policy as of June 
1966. Since June, four more conpanies have entered this market. We have 
defined this type of policy as one which covers nursing home stays and/or 
home health care for not less than 12 consecutive months » Because many 
conpanles have Just entered the market, it is too early for them to have 
current information on the nonber of policies sold. However, those companies 
having data show that there were about 130,000 policyholders as of January 1, 
1966. Further, for those companies with greater enroUinent experience, the 
average current age of a policyholder is 75. At least one long texm care 
insurance product is available in every state except Connecticut. However, 
since then, at least two companies have filed long term care products in that 
state. Typically, four to five HIAA companies are selling policies in each 
state. 

Services currently covered by long term care policies include skilled, 
inteimediate, custodial, and heme health care. Of the 12 policies analyzed, 
all offer skilled nursing care, 10 offer intermediate nursing care and 
custodial care, and 8 offer home health care. The maximun benefit period for 
a typical policy is 3 years, although a substantial nonber of *er 5 years of 
coverage. Finally, companies typically offer policies with a choice of either 
20 or 100 days during which a person must be confined to a nursing home before 
insurance payments can begin. 

In total, 15 additional companies are developing new products. Many of 
these are described as "group insurance** (i.e., marketed to groups with little 
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or no individual underwriting). At least one company has filed for approval 
of a group policy. 

It appears that new products are being introduced with increasing 
ftnqjtmy and that the next generation of long term care insurance products 
will be nore diverse than the current one. Each venture into the marketplace 
provides the industry with additional infopnation on the feasibility and 
viability of private long tertn care insurance coverage. 

Long term care may well be the major health policy issue in the coming 
decades. The industry and individual companies are exploring the problems and 
seeking solutions. Both go»emment and private resources are required to meet 
current challenges and plan for the future needs of our expanding elderly 
population. The Health Insurance Association of America stands ready to Join 
in the public debate and offers its assistance to this committee as you 
deliberate this pressing national problem. 
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Chairman Melcher. Senator Heinz. 

Senator Heinz. I will just take a moment because I asked prob- 
ably more than my fair share of questions earlier. Mr. Shapland, 
one of the recommendations you made in your testimony has to do 
with getting employers to fund retiree health benefits. How much 
is that going to be a solution to the problem? 

Mr. Shapland. It is hard to tell. I do not know if anybody would 
know the answer to that. All we do know is that when employers 
see a need for retirement income, then when they fund for that, 
IRS and tax laws and so on will recognize that as a legitimate busi- 
ness expense. 

But if an employer also said, well, we need to recognize that our 
retirees when they retire are going to have long-term nursing 
home care costs and expenses like that that are catastrophic and 
want to fund for that, then IRS says no. 

Senator Heinz. The Brookings Institute is studying the viability 
of various financing options for long-term care; that is the Alice 
Rivlin Task Force. I am told that their preliminary analysis shows 
that private insurance is unlikely to be purchased by very many 
Americans. I guess right now, there are about 130,000 policies out- 
standing, offered by about 12 companies. 

How do we deal with the apparent lack of marketable long-term 
care insurance policies by the private sector, namely your indus- 
try? 

Mr. Shapland. I thought ti-e answer to that was pretty well 
demonstrated here today and discussed, and that was education. 
You know, people when they are 40 years old 

Senator Heinz. I beg your pardon? 

Mr. Shapland. It is an educational process, as was discussed 
here. People age 40 without a lot more education do not think 
about, gee, I have g'^t to start funding for long-term care. They 
might think a little bit about pension costs or something like that, 
but they do not visualize themselves being in a nursing home. 

So it fits an educational process that I think is tied in with the 
whole gamut of catastrophic costs. There is a big educational proc- 
ess that needs to take place regarding what Medicare pays, what 
Medicaid pays, what is not covered, where you need to buy some 
insurance. As far as the number of people covered currently by the 
private insurance industry by private long-term care policies, that 
is a very low number, because it is in its infancy. Long-term nurs- 
ing home care policies have just begun to be sold so we have not 
really been given a chance. 

Part of the reason that we have not sold nursing home care poli- 
cies up to this time is because we did not have any actuarial statis- 
tics, and there is quite a risk involved in engaging in a market 
where you have no data. 

Senator Heinz. Well, I understand the difficulties in pricing, but 
in view of the study that was done last year by the American Asso- 
ciation of Retired Persons, which shows roughly 79 percent of 
jenior citizens think that Medicare is going to cover their health 
care neede including nursing home care. I would scarcely describe 
that as an educational problem. It is like everybody believing that 
the world is flat when in fact it is round. And to say that in 1492, 
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Columbus was dealing with an educational process is slightly un- 
aerstate the problem. 

Mr. Shapland. I am sorry, but I do not follow that I would th.^ik 
it would be an educational process. 

Senator Heinz. Well, what I am saying is when you have most of 
the people, including people who have learned the hard way, think- 
mg they are going to be taken care of, and they are not, that 
means that there is a body of conventional wisdom out there that 
is so broad and so deep that it defies what we think of as educa- 
tion. I do not know what the next hierarchy of convincing people 
that the world is round rather than flat has to do with, but it is 
deeper than— there is just a little prejudice we have to overcome 
here. 

Mr. Shapland. It seems like you are saying that it is beyond edu- 
cation. I would hope it would not be. You might be right that we 
can educate the people. 

Senator Heinz. Well, we have had Medicare for 20 years. The 
coverage on it has not been expanding. 

Mr. Shapland. But how much energy has the Federal Govern- 
ment spent on telling people that nursing home coverage was not 
covered so there was not a misunderstanding? 

Senator Heinz. So we should have an educational program that 
says the Federal Government does not cover nursing hem care, 
anq so do not get sick? 

Mr. Shapland. The private insurance industry does, by the way. 
The private insurance industry says our policies do not cover long- 
term care. Is the Federal Government doing that, saying our pro- 
gram does not cover long-term care? 

Senator Heinz. So what should anybody be doing about the prob- 
lem^ You say it is an educational problem 

Mr. Shapland. First of all, you have tf ^-derstand that you need 
the insurance and that you do not aire. have it. You are not 
going to go ;ut and buy private insuranc .* you think you already 
have It. We are doing our part, and we wux be glad to do more, and 
we ask you to do the same. 

Senator Heinz. Well, what should we be doing? 

Mr. Shapland. First of all, both of us have o help educate the 
public that they do not have the coverage, so that they purchase 
the coverage out there. I think the last survey said there were 
something like 70 companies offering long-term care insurance. 

Senator Heinz. Well, I understand we both have to somehow 
educate the public. How do we do it? 

Mr. Shapland. I am not in the education business. 

Senator Heinz. Senator Melcher is holding a hearing, which is 
not unlike hearings I held over the last 6 years, to try to educate 
the public that when it comes to long-term care, the typical Ameri- 
can has this insurance "bulletproof vest,'' but as I said, it has got a 
big hole over the heart, because it does not cover long-term care 
We have been trying— Senator Melcher has been a party to those 
efforts. He and I served in the House together. We have been 
aware of that problem. We have been trying to dramatize it for in 
excess of a decade. You kno./, we need some ideas as to how v/e can 
do a better job, because we are not doing a very good job at this 
point. 
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Mr. Shaplanf/. I think we are in absolute agreement. 

Senator Heinz. Yes, but how do we do a better job? 

Mr. Shapland. OK. I guess if I were in your position, I would 
look for somebody in advertising to help me, because I am not an 
expert in that, and you probably are not either. I do not know if 
you use full-page ads, if you use newspapers, broadcasting — I do 
not know what you do. That is up to people who are experts in edu- 
cating people and advertising and so on. I think we need to look for 
help in that area; I agree with you. 

Senator Heinz. Just call up Doyle-Dane-Bernbach and buy some 
advertising. 

Mr. Shapland. Sure. 

Senator Heinz. Thank you. 

Chairman Melcher. Senator Pressler? 

Senator Pressler. Let me first of aP welcome you here to this 
committee. I knov/ you are associated with Mutual of Oma'^a, 
which is headed by Mr. V.J.. Skutt, who is formerly from ?outh 
Dakota, and I think he is one of the most honest and finest men— 
we ^re very proud of him He comes back to South Dakota about 
once a year to give a speech. 

The point I am making through that is that we seem to have a 
problem here, but I do not think it is necessarily the fault of the 
private insurance companies. If there is misinformation, we sho; id 
root it out. But there is nothing wrong with being in business. You 
have got to make a profit. I think it is easy to ''beat up" on the 
health insurance companies, but I do not know if that does much 
good, especially since you are here with crutches, so we should not 
beat up on you. 

Mr. Shapland. Go ahead and beat on me. 

Senator Pressler. The thing we are trying to find here is the 
truth and who is responsible. In many areas, as you have pointed 
out, the private health insurance companies appear to be doing 
what they say they are doing, and they are not misleading any- 
body. 

But there are still people — and we have heard cases this morning 
of people who are falling through the cracks somehow. I am just 
embarking on a visit to all 66 counties in my State, which will take 
a while to get done if I want to keep my voting record up here in 
the Senate. I am sure that in many of those counties, I will meet 
people who will say that they cannot buy private health -nsurance 
for one reason or another, and they are left out in the cold. So we 
do have these catastrophic cases. 

I want to just address a <Teneral question to you about the group 
you represent — and I know that you are an easy target for criti- 
cism. But does the profitability of the health insurance companies 
that you represent exceed the profitability of other insurance com- 
panies? Could you explain a bit of that? 

Mr. Shapland. Sure. I do not know what the figure is. so I will 
just make a rough approximation, and I do not know that it is too 
critical. But I would say maybe half or a lot more of insurance is 
sold by nonprofit insurance companies. 

Senator Pressler. By nonprofit companies? 

Mr. Shapland. Nonprofit insurance companies, like Mutual of 
Omaha They are designated ''mutual" companies. 
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Senator Pressler. So your company is a nonprofit company? 

Mr. Shapland. Right. A mutual company is owned by its policy- 
holders and is not in the business to make a profit. 

Senator Pressler. So the companies that you are representing 
today, are they nonprofits? 

Mr. Shapland. Yes, if it is a mutual. Anytime you see a name 
like Mutual of Omaha, Mutual of New York. Prudential is also a 
mutual company, and so on. 

Senator Pressler. OK. So if you start making a profit, then you 
pay a dividend; is that right? 

Mr. Shapland. Life companies pay dividends. But health insur- 
ance dividends are very rare compared to— like you are used to 
dividends on life insurance— and that is because health insurance 
companies have a different operating philosophy regarding health 
insurance than lif? insurance. In life insurance, you normally put 
loadings in your premiums so that you have margins and then 
:<5tu-ri some of those margins in dividends. Health insurance is 
usually run on a basis where you try to price it exactly right so 
that you do not have margins. 

Senator Pressler. Before you can offer an insurance policy to 
someone, there has to be some law of averages. If you started writ- 
ing insurance policies for all these catastrophic cases, you would be 
losing a good deal of money; k lhat correct? 

Mr. Shapland. No. Th;^ insurance industry has sold million- 
dollar major medical polijies to almost every employer and individ- 
uals who want to purchase it. We run that risk, and right now, 
most of us are surviving. There are some companies that have had 
problems with it. 

Senator Pressler. But if you begin to provide full insurance cov- 
erage for all the situations and expenses we have heard this morn- 
ing, you would lose money; is that not true, unless you raised your 
premiums substantially? 

Mr. SHAPLik.ND. Well, the formula is that if you charge a premi- 
um that is adequate to cover your expenses and claims, then you 
do not lose money, and if you do not charge that much, you vAll 
lose money. 

The insurance industry presumes that it can sell long-term care 
insurance and be okay. Otherwise we would not be doing it. 

Senator Pressler. So if these witnesses that you have heard this 
morning had purchased that at the right time, they would not be 
having the problems they are having today? 

Mr. Shaplan Right. And if you ere talking specifically about 
long-term care and the insurance companies now developing those 
policies, that is right. 

Senator Pressler. Do you feel that the three witnesses who testi- 
fied before us today are the exception rath^^r than the rule? 

Mr. Shapland. No. I thought they sounded like average cases. 
They are the ones that were faced with the catastrophic costs in 
aroas not covered by Medicare and Medicare supplement poiicies. 
When Medicare was designed, I do not know if it was on the basis 
of wl:at the Government knew that they coula afford and not 
afford to cover, and t containment rationale and so on, they 
chose not to cover ouv f-hospital drugs, they chose not to cover 
long-term care, and so on. And that is why you are here today. 
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Those problems are real problems faced by the average person out 
there, and we need to work for solutions. And we want to work 
with you on that. 

Senator Pressler. How much is the average monthly premium 
for a typical Medicare supplement, and how much is it for a cata- 
strophic policy? 

Mr. Shapland. Well, a Medicare supplement policy, by legal defi- 
nition of the minimum standard, is a catastrophic policy. 

Senator Pressler. All right. How much is an average monthly 
premium? 

Mr. Shapland. I think the average premium, for the catastrophic 
portion, is something like $60. 
Senator Pressler. Sixty dollars? 

Mr. Shapland. Right. But that is because most of the people who 
buy Medicare supplement policies are not hsppy with only cata- 
strophic; they want to get first-dollar coverage, not just catastroph- 
ic. 

Senator Pressler. They want to get everj^hing covered. 

Mr. Shapland. They want to get everything covered under their 
policy. You have got to remember every time I talk about Medicare 
supplement, we are talking about only those kinds of expenses cov- 
ered by Medicare. Senator Heinz was rightfully confused about 
that. But in that realm of Medicare coverage and Medicare supple- 
ment policies which cover the same kinds of expense^ most people 
are not happy just buying the catastrophic long-ta.i costs, if you 
want to call them that. They want first-dollar coverage, and they 
pay more. 

But the insurance industry has a whole set of policies with small- 
er premiums that are catastrophic. But every Medicare supplement 
policy is catastrophic. It is just you pay more if you want first- 
dollar coverage. 

Senator Pressler. On page 3 of your testimony, you state that, 
"Limited financial aid to those few indigent that fall outside of cur- 
rent Medicaid qualification rules is the only supplemental coverage 
area where a problem exists and a solution is needed." 

Mr. Shapland. Again that was within the context of the Medi- 
care realm of things. 

Senator Pressler. Within the Medicare realm. OK. So you would 
amend that statement to that effect? 

Mr. Shapland. Right. You see, this statement was in the context 
of Medicare, and maybe it did not come across to some of you that 
way. 

Senator Pressler. And you also state on page 3, *The fact that 
70 percent of Medicare beneficiaries use private supplemental in- 
surance to fill the program's ever-increaslig deductibles and copay- 
ments attests to its success and to the practical accommodation of 
public and private interests." 

So your feeling is that if that were 100 percent of the Medicare 
beneficiaries use private supplemental insurance, that that would 
solve the problem? 

Mr. Shapland. It would solve only the catastrophic problems re- 
lating to the types of coverage covered by Medicare— not long-term 
care, drug care, and so on. 

Senator Pressler. So we would still have a problem. 
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Mr. Shapland. I am sorry that that statement was misleading. 
Now that we are engaged in this conversation, I can see that some- 
body could interpret it like that. But in the realm of the Medicare 
field of expenses, private coverage has provided catastrophic cover- 
age to 70 percent, 12 percent are covered by Medicaid, about half o: 
the remaining would be covered under Medicaid under Bowen's 
proposal because they have to spend $2,000 to get to the cata- 
strophic that Bowen proposes, and by that time they would be in 
Medicaid anyway— so why spend money under Bowen's proposal to 
get Medicaid when they would just get the Medicaid anyway? And 
Bowen says that the remaining, the other people who do not have 
any coverage, who are another few percent, could buy his coverage. 
Well, they can buy coverage from us, too. 

Senator Pressler. Let me ask one final question, Mr. Chairman, 
and then I may have some for the record. I am trying to thorough- 
ly understand this. 

On page 4 you state, "For the working population, studies of 
group employee benefit plans among commercial health insurance 
companies have shown trends toward adoption of plan features 
that will both help contain costs and improve the comprehensive- 
ness of the pians." Then you say, "A higher percentage of employ- 
ees today than ever before have larger maximum benefit levels, 
with nearly 80 percent having maximum benefits of $1 million or 
more." 

Now, what does that n^ean, that 80 percent that have maximum 
benefits of $1 million, so they can get coverage 

Mr. Shapland. We are saying that those employers that have 
bought group insurance for their employees, that 80 percent have 
full catastrophic coverage. 

Senator Pressler Those companies that have coverage for their 
employees. 

Mr. Shapland. Right, those that have chosen to buy group insur- 
ance for their employees. 

Senator Pressler. And of course, there are a lot of people— what 
percentage of Americans is that? 

Mr. Shapland. I am sorry, but I do not have that number. 

Senator Pressler. OK. It is probably what, 20 percent maybe? 

Mr. Shapland. Oh, no. We are talking about the vast majority of 
the employees. Where you do not have group insurance is where 
you have employees with minimu.n wages, and the employers just 
do not have the money to buy group insurance. 

Senator Pressler. What percentage of the people would that be? 
Who would that be? 

Mr. Shapland. I do not know. Maybe 10 percent. I am just guess- 
ing now. 

Senator Pressler. Can we get that for the record? Somebody is 
just now providing that to you. What percentage is it? 

Mr. Shapland. I have just gotten a note that says there are 240 
million who are, I guess, employees, and 172 million have group in- 
surance—if I understand this note correctly. 

Senator Pressler. So it would be less than 50 percent, then, is 
that right? 
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Mr. Shapiand. Oh, no. There are 240 million Americans, and 172 
million have insurance. The vast majority of that would be group 
insurance. 

Senator Pressler. There art now many million Americans? 
Mr. Shapland. This says there are 240 million Americans, and 
172 million have insurance. 
Senator Pressler. Of $1 million or more? 

Mr. Shapland. No. It would be just how many have insurance, I 
think. 
Senator Pressler. OK. 

Mr. Shapland. But 80 percent of the 172 million would have $1 
million or more. The insurance industry tries to sell catastrophic 
coverage, but some employers just do not have the financial means. 
They are working with minimum wage employees with high turn- 
over, and they just are not going to come up with the money to 
have a group insurance program. 

Senator Pressler. Well, I thank you. I am going to have some 
more questions on some of these statistics. I think some of us who 
are trying to make these decisions have to understand this. It is 
terribly complicated. But somehow, some Americans are being left 
out. We heard from some of them today who are very hard-working 
middle-class people. As I go about my State, as I am about to begin 
to start a new project this year of visiting every county, I bet I will 
hear from someone who would like to have private health insur- 
ance, but who cannot get it for one reason or another. There will 
be somebody else who thought they had some kind of insurance, 
and they did not. Really, I guess that cannot all be thought to be 
your fault. Individuals have some responsibility, too, to inform 
themselves, and we cannot just expect people not to take some re- 
sponsibility of their own. 

But there are people who slip through the slats, and we do have 
a problem out there. 

Mr. Shapland. I might comment on one of the things you said 
about people who have a heart condition who cannot buy insurance 
because they are uninsurable. The Health Insurance Association 
has been very active for quite a few years, trying to get Congress to 
pass a law that supports State uninsurable risk pools. There are al- 
ready at least 10 States that have such pools, so tha\ those people 
do not fall through the cracks. And we ask you to support thac leg- 
islation. 

Senator Pressler. Thank you very much. 

Chairman Melcher. Senator Wilson. 

Senator Wilson. Thank you, Mr. Chairman. 

First of all, I do not want to dwell on this at great length, be- 
cause there are many other questions I want to ask you, but why is 
that legislation necessary? Why can't the organizations do that vol- 
untarily? 

Mr. Shapland. The States pass laws, these uninsurable risk pool 
laws? 

Senator Wilson. Yes. 

Mr. Shapland. They can. We are asking for a law to be passed 
that allows what we call a fair distribution of the losses of those 
pools. Right now, the law precludes self-insurers from being 
charged for their fair share of these losses. We think there should 
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be a fair distribution of the losses of those pools. That would re- 
quire an act of Cc/ngress to change that. 

Senator Wilson. OK. I gather from the comments you have 
made that you and your industry are not a supporter of the Bowen 
proposal and that you feel that insofar as it supplements existing 
gaps in Medicare, that it is not going to do the job, and yet I under- 
stood—perhaps this is your personal view that you were expressing 
earlier— you said there is need for some tax dollars to be spent to 
take care of people who have problems of the kinds we heard de- 
scribed this morning. 

Is it your industry position that more coverage needs to be af- 
forded by additional Medigap coverage from the private sector? 

Mr. Shapland. Let me first of all correct a possible misunder- 
standing aboui Bowen and the health insurance industry's position. 

Bowen has many proposals. He had one on expanding Medigap. 
We say that is unnecessary because the people already have the 
coverage, and he is only making it available on an optional basis, 
and whoevt^r wanted to buy insurance has already bought it so it is 
not going to do anything; it is not attacking the real areas of 
need— long-term care, drug care, and so on. His proposal does not 
hit that. AiA that is why we say that that proposal is not a very 
good one. 

But Bowen has many other proposals to fill gaps— employers who 
cannot afford group insurance on their own without some help; 
lower-income people who cannot afford the full cost of insurance, 
and so on. 

Senator Wilson. And who do not qualify for Medicaid, either? 

Mr. Shapland. Right; they fall between being able to buy private 
insurance and Medicaid. And those things, we support; I mean, he 
is on target, that wheie people cannot afford to buy private insur- 
ance, maybe the Government needs to help subsidize insurance, 
subsidize long-term care insurance and so on to cover that missing 
ground, some of those loopholes. 

Senator Wilson. All right. On page 3 of your statement you have 
indicated that some 70 percent of Medicare beneficiaries use pri- 
vate supplemental insurance; that another 10 percent of the re- 
maining uncovered 30 actually fall under Medicaid. So that leaves 
only "^0 pt/cent of those over 65 without protection against gaps in 
Medicare. 

Mr. Shapland. Right. 

Senator Wilson. What I think I heard you saying is that the in- 
dustry supports the provision of long-term care and is looking to 
the private sector to provide that care. 

Mr. Shapland. The long-term care has nothing to do with what 
you just mentioned. It has nothing to do with Baucus or Medicare 
or Medigap. It is a completely different area of insurance. I just 
^ want to make sure you understand that. 

Senator Wilson. All right. Let us focus on the long-term care. 
How does the industry see that need being filled? 

Mr. Shapland. OK. We see, as I think almost everybody sees— 
and I do not know if there is much disagreement on this, even in 
discussions privately with various Congressmen and so on— the cost 
of providing needed coverage for long-term care is almost beyond 
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comprehension, and it is growing because of the aging of our popu- 
lation. It is going to be a very, very difficult solution. 

We see that it is going to call for private insurance to the extent 
that people can buy private insurance; the Government stepping in 
to fill voids where people cannot afford private insurance. The Gov- 
ernment may be helping pay premiums to some degree for some 
people who cannot afford the full cost of private insurance. There 
is a whole gamut of solutions. 

I sort of f«fel sorry for you to some degree, knowing the financial 
crunch that the Government is under at this point, and knowing 
that there is this crying need out there, because it is a terrible con- 
flict that I am glad you are facing and I am not. 

But to the extent that the insurance industry can sell private in- 
surance to those who can afford it, then that is the way to solve 
that; let the people who can take care of themselves take care of 
themselves, the people who cannot, the Government should help. 

Senator Wilson. Well, let me ask you this question. Is there a 
market for private health insurance to deal with long-term care? 
There is obviously a small market today, and I guess we would all 
agree that the problem is that the premiums make it unaffordable 
to a great many people who would otherwise be interested. 

Mr. Shapland. I think the studies have shown that maybe the 
vast majority can afford the premiums 

Senator Wilson. The vast majority can afford? 

Mr. Shapland. Can afford the premiums. 

Senator Wilson. Well, then, why in the hell don't they buy it— 
excuse me. 

Mr. Shapland. It is because long-term care is in its infancy. The 
insurance industry is just coming of age in offering this coverage. 
That is why not too many people have it. 

We have held, in conjunction with HCFA and other parties, all 
kinds of seminars educating ourselves on the need for long-term 
care insurance, and there is just a raft of companies now starting 
to offer long-term care. So it is just coming of age. I think you have 
to give us a chance to sell this insurance. 

We have mentioned that one hindrance was that 80 percent of 
the people think they do not even need to buy it. 

Senator Wilson. What was that? I am having a little trouble 
hearing you, Mr. Shapland. 

Mr. Shapland. We have already talked about the fact that 80 
percent of the people think they do not need to buy long-term care 
insurance because of Medicare. 

Senator Wilson. OK, that is the education problem, and I agree 
with the points that you made that the Federal Government ought 
to be doing a much better job about educating. 

Mr. Shapland. Right. 

Senator Wilson. Incidentally, I do not think that is beyond the 
realm of possibility. The problem is one that does exist, and I can 
think of all kinds of networks for communicating with the elderly. 
The problem is that the people we need to communicate with are 
the middle-aged. 

Mr. Shapland. Well, both. 

Senator Wilson. Well, all right, I agree, both. But I can think of 
all kinds of means of communicating with an audience that is a 
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little bit past the age where we are seeking to interest them in 
taking advantage of what may be offered. 

But the basic point, I think, is less one of education than of the 
affordability. So let us come back to that. 

Mr. Shapland. Affordability. OK. 

Senator Wilson. You say that the industry is in its infancy in 
addressing this problem. I guess the question is you have got some- 
thmg of a chicke-i-and-egg situation in that it would appear that 
were it more affordable, there would be a much larger market. Pos- 
sibly, if there were a much larger market, it would be more afford- 
able. 

Now, one of the basic questions facing this committee and this 
Congress, it seems to me, is to whatever extent we move in the 
area of expanding health care coverage, we have got what you de- 
scribe as many options—at least two that I see. One is for the tax- 
payers to pay it in terms of a direct subsidy. The other is to pay for 
it in what is termed a tax e-.penditure. By that, I mean what it will 
cost the Federal Government by way of lost revenues if we give, let 
us say, an individual policyholder a tax deduction for premiums 
paid for that kind of extended health care coverage. 

I assume that the industry has a position as to which of these 
two options is preferable. 

Mr. Shapland. I am sorry, I cannot remember what the first 
option was that you mentioned. 

Senator Wilson. Well, it is direct subsidy by taxpayers, or indi- 
rect by a tax deduction. 

Mr. Shapland. Well, there are lots of ways to subsidize. You can 
have direct vouchers to help pay premiums. You can have it tax- 
deductible as an itemized expense, and so on. I think that no 
matter how you do it, the Government has to ask itself whether it 
has any money to do anything. And then the second question is if 
it does spend some money, is it really seed money that is going to 
return many-fold, because if you get, with a little bit of help, 
people to buy long-term care insurance, .hat could save— who 
knows— 10, 20, 30 time? as much money down the road in Medic- 
aid, because people would be funding- this thing out of their own 
pockets with a little bit of encouragement from the Government, 
dollar-wise, and then they would not be on Medicaid when they do 
go on long-term care, and that saves Medicaid dollars. 

I do not know how you make the calculations of how much you 
would get back for that seed money, but that is one of the ques- 
tions I think you need to wrestle with. 

Senator Wilson. What is the industry doing, or at least the 
members of the industry who are members of your association, to 
address this question? Are any of your members now providing 
long-term care to any significant audience? 

Ml . Shapland. We are offering long-term care insurance to any- 
body who will buy it. The Health Insurance Association itself has 
had many educational meetings for its members, trying to point 
out that, gee, you guys ought to get into this market because it is a 
terrific market, because everybody needs insurance, so obviously, 
any time there is a need, there is a market. And the insurance 
companies have gone through an educational process. As I said, it 
is a fairly new market for us to be in, and we have gone through 
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that educational process., and we are all coming cat with policies, 
and we are going to be actively marketing. 

I can talk about my own company. We have had a nursing home 
caie policy, and I am on a committee that has just developed what 
I would say is probably one of the best policies in the industry that 
we are going to be releasing very shortly. And we are going to 
spend a lot of money trying to promote it and sell it. 

Senator Wilson. Well, isn't it true that to the extent that you 
and some of your competitors actually develop a competition that 
you are going to wind up offering better benefits at better premi- 
ums? Isn't that the history of competition in your industry? 

Mr. Shapland. Sure, that is the reason we have the free enter- 
prise system here in the United States. The same thing happens in 
the insurance industry as anywhere else. I mean, you have low 
auto insurance rates because you have competition. You can have 
low nursing home rates because you have competition, but only as 
low as what the claim expedience says they can be. There is an ir- 
reducible minimum. 

Senator Wilson. Let me ask you a question that assumes that 
the industry is going to want to expand coverage and expand the 
competition — otherwise 1 might point out this is all mostly academ- 
ic. 

Mr. Shapland. No. I can assure you that it is definitely commit- 
ted to that, and the events of the last year aptly demonstrate that. 
There are just a myriad of companies that are introducing nursing 
home policies. We are not just sitting still. 

A year ago, I might have said there «re only a few companies out 
there selling nursing home policies, a.id today there might be 70, 
and maybe tomorrow or a year from now, there wiil be 200. 

Senator Wilson. Could you provide the committee with some sta- 
tistics as to what actually has happened in this last dramatic year, 
because I 

Mr. Shapland. We would have to run a new survey. But I could 
easily give you some survey information from our prepared state- 
ment. 

Senator Wilson. There must be some survey information in 
there. What I would like to receive as well would relate to the kind 
of coverage that is being offered. 

Mr. Shapland. Yes. Let me offer this and see if it would fill your 
needs. I could send you information regarding, say, 20 random 
nursing home policies and exactly what thjy pay, to give you an 
idea of what nursing home coverage out there is like. That would 
be a very easy thing for me to do. 

Is that what you are lookmg for, trying to find out what coverage 
is being offered? 

Senator Wilson. I am trying to find out what coverage is being 
offered and also what t^e real interest is, and that is perhaps the 
best way to determine it, of the industry in getting into the field 
and creating a competition that does not seem to yet exist. 

Mr. Shapland. The last part, I am having trouble rationalizing 
in my own mind how I would arswer or provide you with informa- 
tion, because 
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Senator Wilson. Well, just provide me with the information as to 
what policies are being offered by what companies outside of the 
current coverage, that relate to 

Mr. Shapland. I can give you a list of all the companies that we 
know about and their policies. 2 

Senator Wilson. That would do it. 

Let me ask you this now. Assuming that there is a desire on the 
part of the industry to move aggressively into the field, or assume 
that they are und^ided, which I take to be an understandable posi- 
tion, that they are not quite sure what to do and how to go about 
it, there is already, in anticipation of a decision to become more in- 
volved, some concern that has been expressed on the part of those 
who are interested from the standpoint of consumer protection— I 
do not know whether Ms. Shearer is here this morning, but I have 
got a statement from her. She represents the Consumer Union and 
has expressed a great deal of concern about deceptive and fraudu- 
lent marketing. 

And of particular interest to me, as you might imagine, is a ref- 
erence to a petition by the Consumers Union to the insurance com- 
missioner of the State of California, in which they have urged a 
halt to what they term unfair and deceptive marketing of Medigap 
insurance to senior citizens. Their petition claimed that unscrupu- 
lous agents in California had loaded up senior citizens with over- 
lapping policies, caused seniors to cancel policies and replace them 
with new ones, creating lags in coverage, had misrepresented them- 
selves as being from Government agencies or independent senior 
organizations, and had exaggerated the coverage offered by policies 
and failed to disclose the substantial limits and exceptions to cover- 
age. 

You have said that the Association provides would-be policy-hold- 
ers with a buyers' guide." Could you provide a copy of that buyers' 
guide to the committee; and could you respond what steps does 
your Association take to police itself or to police the industry? It 
may be that your members deplore the kind of practices that are 
complained of here as much or more than those who are in the 
busmess of consumer protection— and I suspect that that is certain- 
ly true of many of your members. 

What efforts are made, what steps are taken, to guard against 
this kind of deceptive and fraudulent marketing? I will just leave 
the question there. I can think of steps that I assume you are al- 
ready taking. 

Mr. Shapland. OK. I am glad you asked the question. Quite a 
few years back, there was abuse of the aged public by salesmen 
sellmg duplicate policies and so on. And there was an outcry that 
we reacted to— in fact, before almost anything happened, the 
Health Insurance Association wrote a letter to almost every compa- 
ny asking them to clean up their act. 

But we did a lot more than that. We went out and sought legisla- 
tion at the State level to prohibit that kind of action, and that leg- 
islation was passed by all the States. 
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So we have supported and actively promoted and gotten going 
regulations which prohibit unfair sales practices and so on and re- 
quire, as I mentioned quite earlier in the hearing here, that every- 
one be given a buyers' guide and that everyone be given an outline 
of coverage, both of which tell ^hat the benefits are and what they 
are not. 

When you get down to replacement, there are legal requirements 
that we supported that say if you replace somebody's policy, you 
have got to give them this form that warns them about doing such 
a thing. So if somebody out in California is breaking those laws 
and rules, we say prosecute them. We want them prosecuted. If 
somebody is not abiding by the rules and playing fair, then there 
are all kinds of laws out there to enforce them. 

We asked them to be passed, they were passed — now, enforce 
them. 

Senator Wilson. All right. That is fair enough. 

Well, Mr. Chairman, you have been more than generous, and I 
am grateful. I can tell that once you were a junior member of a 
committee as well. 

Chairman Melcher. Thank you. Senator Wilson. 

Mr. Shapland, first of all on this question of notification of 
people on Medicare and what Medicare covers and what it does not 
cover, I believe this committee will endeavor to work out with HHS 
a notification to each and every person who is not only now on 
Medicare, but who will be eligible for Medicare in the next 2 or 3 
years— a notification of exactly what it does, in language that can 
be easily understood. 

I think it is ridiculous that we have had Medicare for, what is 
it— 20 years — we do change the law from time to time, but never- 
theless it is our obligation here in Congress as well as the executive 
branch of Government to make sure that people understand what 
they are buying when they get Medicare. All of us are buying it 
when we contribute to the Medicare Trust Fund, and it is a blot on 
our record that we have not made clear exactly what it does. 

Now, on this question of you not knowing what it costs for every- 
body to be covered for long-term health care, nursing home, or a 
combination of nursing home and health care at home, you are an 
actuary, Mr. Shapland, and I suspect one of the leading actuaries 
of Mutual of Omaha, is that correct? 

Mr. Shapland. I would like to think so. 

Chairman Melcher. Well, why don't we start from where we are 
at? Everybody— everybody— who is impoverished is going to get 
long-term health care no matter what it costs. 

Mr. Shapi^and. They already do through the Medicaid Program, 
that is right. But there are some loopholes that I think we have 
discussed in the Medicaid Program. 

Chairman Melcher. No, we have not discussed loopholes. We 
have discussed the fact that we hate to be impoverished as individ- 
uals. That is normal, that is natural. That is the way we are built. 
That is the way the human body is and the human brain is and the 
human intellect is, and that is the way our society is. 

What we are really after is how to preserve some dignity and in- 
tegrity in people's lifes— in other words, not be flat broke— and 
know that if you have to be incapacitated or debilitated in a nurs- 
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ing home, or a hospital, or at home with extra care^that you can 
do so with dignity. We want to step up and make it possible for 
people not to be flat broke in order to be certain that they are 
going to have that kind of help. 

Can you provide for the committee, on the basis of actuarial cal- 
culations, at some threshold what it would cost — not necessarily 
Bowen's $2,000, which is a small threshold— but at some threshold 
where Americans could be assured that they get this catastrophic 
protection in nursing homes or at home and what it might cost; be- 
cause that is exactly what the voters and the taxpayers want to 
know when we have a bill on the Floor. Additionally, what are we 
going to have tr know if we expect to pass a bill— and we do expect 
to pass some type of bill. 

Mr. Shapland. Let me make sure I respond to your request. I 
want to respond to your request, so I have to make sure I under- 
stand it. 

There are lots of figures available on what the current expendi- 
ture for nursing home care cost is; how much of that is being paid 
for by Medicare and Medicaid and how much is being paid out of 
people's own pockets. If that is the kind of number you are looking 
for, how many billions of dollars people are having to put out of 
their own pockets for nursing home costs today, I can give you that 
figure real easily, and how much of that is being paid for by Medic- 
aid and so on. 

Is that what you are looking for? 

Chairman Melcher. Let us put the second part in. There is the 
threshold where somebody such as Mrs. Fish's mother has utilized 
$10,000 of her savings — the mother's savings— and at that point, 
either the nursing home or the home health care assistance is 
going to be covered. 

Mr. Shapland. I would like to make a suggestion. Insurance 
companies do not have those kinds of numbers. 

Chairman Melcher. Well, now, wait a minute. 

Mr. Shapland. But somebody does that you can obtain them 
from and that is the Health Care Financing Administration. 

Chairman Meicher. Well, you can generate them, can't you? 

Mr. Shapland. No. You are talking about Government figures. 

Chairman Melcher. How can Mutual of Omaha offer a good in- 
surance plan that I can buy for so much a month that is going to 
keep me whole if I have to go into a nursing home—you have some 
figures on that, or you would not have a basis for charging, what 
the policy costs. 

Mr. Shapland. But I thought the question had to do with peo- 
ple' ncomes. 

Chairman Melcher. No, not people's incomes. 

Mr. Shapland. I thought you said how much would it cost on a 
spend down basis. 

Chairman Melcher. A threshold of $10,000 being spent. The 
Bo yen proposal says spend $2,000, and we are going to pick up 
some extra protection for you. I am saying spend some figure— I do 
not care what figure you use, because it does not make any differ- 
ence whether it is $7,000, $8,000, $5,000, $10,000. 
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Mr. Shapland. How much would nursing home insurance cost if 
we provided it to everybody in the United States after they had 
spent their first $10,000, or whatever? 

Chairman Melcher. Right, exactly. 

Mr. Shapland. Well, what I am saying is the insurance industry 
just sells insurance policies. It does not have any information about 
the income of those people or how much they would have spent 
down to get to a nursing home. But there is a source of that kind of 
information. 

The Federal Government made a study some years ago and is 
just now completing another one of the demographics involved 
with nursing home care. So I think if you go to HCFA, they are the 
ones that are equipped to answer that question. 

Chairman Melcher. I am asking you, though. Whatever HCFA 
has got, you can get. I am asking you. 

Mr, Shapland. I can get it from HCFA if you would like me to. 
Is that what you N/ant me to do? 

Chairman Melcher. No. I want you to take it. All you are telling 
me so far is that you do not know how many people could afford to 
spend $10,000, 

Mr. Shapland. No, I do not know how many people have $10,000, 
or how many can afford to spend $10,000. 

Chairman Melcher. No, I know you do not. 

Mr. Shapland. Yes, we can get thai information. We would go to 
HCFA to get that information. 

Chairman Melcher. Yes, you will go to HCFA, which I can, but 
what I am asking you is to use whatever information HCFA has 
and then, through your experience as an actuary, tell us what we 
might expect for that to be in terms of cost. 

Mr. Shapland. I want to respond. I am offering my services, and 
we will go to HCFA and get any information you want. I want to 
make sure^ I understand what you are asking. I can either spend a 
few seconds here, talking with you some more, or work with yo-:r 
staff on it. But if you are asking how much it would cost to provide 
nursing home coverage to the population of the United States over 
65 after they spend down so many dollars out of their own pock- 
ets—is that what you are asking? 

Chairman Melcher. Exactlv, 

Mr. Shapland. We will work with HCFA and try to get you that 
information. 

Chairman Melcher. All right. Now, let me get at why I am 
asking you this. Basically, it is because I am sure you would agree 
with me that the best money we spend in medicine is preventive 
medicine; and second, that the second-best dollar we spend in medi- 
cine is on timely treatment. Isn't that correct? 

Mr. Shapland. Yes. 

Chairman Melcher. And the reason that is the second-best 
dollar we spend after preventive medicine is because timely treat- 
ment will actually cut down the costs for an individual. 

Mr. Shapland. There is even a higher priority than both of 
those. 

Chairman Melcher. What is that? 

Mr. Shapland. That is what I call ''wellness" which may be 
what you are thinking about in preventive treatment. There have 
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bean quite a few articles that have said— and I do not know how 
they come up with V fj numbers— hut they say that 70 percent of 
the health care costs m the United States are because people abuse 
their bodies and bring these costs on themselves. So, by getting 
people involved in taking care of ihemselv3S, you will not have the 
health care in the first place. 

Chairman Melchlr. Well, I have given up telling my wife it 
would be better if she did not smoke, and telling the kids to forget 
about so much alcohol. 

Mr. Shapland. But there are incentives. I am sort of a nut on 
this subject because I feel very strongly that we should have finan- 
cial incentives wellness. 

Chairman Melcher. Well, what I am getting at is one of the wit- 
nesses today graphically demonstrated that because her husband 
had piled uj- bills for his health care that she could not handle, 
that she was foregoing treatment for her high blood pressure and 
some corrective knee surgery. 

I do net know what th?^ is ^? to cost in the long run, but it 
might cost a ton of money. 

Also, Mrs. Yelineck, for re ^ understand, put off surgeiy she 
needed, whici. as not Vrise. 

M . Shaplawd. Correct. 

Chairman Melcher. Now, I am not goi-g to ask you to do this, 
because I think it is too tough to figure out. But when we remove 
those obstacles— in ^^is case, for these two witnesses, just to do 
what they ought to , in a timely way— we are cutting down on 
the co&ts of medicin-^ for them throughout their lives. 

Now, obviously, that is a savings, it is an offset. I am not going to 
ask you to measure that. I think that is very difficult. The first 
one, I do ask you to measure— if some threshold, each individual 
in America would be spending s. much for v'*her nursing home or 
home health care, what it would cost. 

Mr. Shapland. You see, the insurance industry wrestles wUh 
this problem every day and has modernized its coverages over the 
years for this very reason. For example, we ask ourselves if we pro- 
vide home health care, isn't that a lot cheaper and better for every- 
body. For every dollar one spends on home health care, maybe they 
save $10 in nursing home costs. 

So to the degree that, say, Medicaid does not cover some of those 
things, I think you need to think about expanding Medicaid so that 
it does. Penny-wise and pound-fooUsh is what you are talking 
about. 

Chairman Mslcher. Yes, that is exactly what I am talking 
about. Now, I have asked you for three things— first, this actuarial 
advice to us, and then for the critique on the Harvard Medicare 
.uudy— and what was the other one of those? 

Mr. Shapland. I have down here tha*^^ you have asked me to pro- 
vide you with the new NAIC standards on ling-term care; ^ to read 
the Harvard report and give a my analy-is of that; ^ to give you 
a list of the companies and policies that provide long-term care cur- 



^ See appendix, item 8, p l.Vi 
Mbid, p \:,(\ 



ERLC 



83 



80 



rently being offered by the industry; ^ to provide the buyers' guide 
on Medicare; ^ and to provide you with some information about the 
spend-down on long-term care and what the cost would be.^ 

Chairman Melcher. That is correct. You included what Senator 
Wilson had asked for, too, and that is fine. Thank you very much. 

Mr. Shapland. You are welcome. 

Chairman MELChiiR. The committee is adjourn ed. 

[Whereupon, at 2 p.m., the committee was adjourned.] 



* See appendix, item 8, » W 
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TESTIMONY OF MRS. MARIANNE COSTLOW 
Before the Special C. '-mlttee on Aging 
United Stater Senate 
January 26, 1986 



My name Is Marianne Costlow. I live with my husband, 
daughter, and son. In St. Michael, Pennsylvania. I am testifying 
on behalf of my daughter. Karri Lynn Naugle, who has been In a 
coma for the last five and-a-half years. 

In 1981, Karri Lynn was employed as a security guard at 
Bethlehem Steel. On June 27 of that year. Karri was Involved In 
a serious motorcycle accident which caused severe Internal trauma 
to her brain and left her In a coma. Karri was 31 years old at 
the time. Her chance of survival-, on a scale of one to one- 
hundred, was a two. She was In Intensive care at Lee Hospital In 
Johnstown for 6 months and In a skilled nursing facility for 
another 6 months. 

Karri's hospital bills for that year totalled $125,000. 
Her doctor's bills alone came to about $10,000 dollars. Karri 
was Insured by Blue Cross major medical through Bethlehem Steel. 
This covered the $125,000 In hospital bills. But, since Karri 
was Injured on a motorcycle, the Insurance did not provide 
lifetime coverage. 

Karri hau been receiving $627 dollars a month In Social 
Security Disability benefits, and qualified for Medicare two 
years arter her accident. But Medicare has not covered all of 
Karri's medical bills. As a result, all that Is left of the 
$70,000 dollars which Karri received from the drivers of the car 
and motorcycle as settlement from the accident. Is $1,500 
dollars . 
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Recently, Karri Lynn has started to corae out of her ccii.d. 
When she was examined by a doctor at Harmarville Rehabilitation 
Center in Pittsburgh, in November of 1985, he said that it ... 
imperative that Karri receive coraa therapy immediately for her to 
regain any normal mental functioning. I was told by Medicare, 
however, that this therapy would not be covered because Karri did 
not enter therapy immediately after she left the hospital. The 
therapy would cost $8,000 a month or $200 dollars a day. We 
don't Dave the money to pay for this. 

On top of Karri's problems, my husband suffered a heart 
attack 2 years after her accident. He has not been able to work 
since then. He receives $612 a month in Social Security 
disability insurance and $312 a month in pension benefits from 
Bethlehem Steel. He worked for Bethlehem Steel for 21 years. 



He is a Korean V7ar Veteran, and was a prisoner of war for 33 
months. Karri Lynn*s brother was injured in an accident soon 
after Karri was injured. As a result, he needed medical care for 
1 ^ear, compiling medical bills of $9752. Fortunately, t lis was 
paid for by welfare. Since Karri Lynn has required constant 
attention since her accident, and we can't afford a live-in 
nurse, I have been unable to work. Karri Lynn is, however, being 
seen once a week *^y a skilled nurse. 



I would like to thank you for allowing me to tell you 
Karri Lynn's story. I Just want to add that there are alot of 
people In this country who are suffering tnrough a situation very 
similar to Karri's. It is comforting to see that the federal 
government is finally taking an interst in our problems. 
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Mr. Chairman and Members of the Committee. I am Mary Nell Lchnhard. Vice President 
of the Blue Cross and Blue Shield Association. The Blue Cross and Blue Shield 
Association, representing 78 Blue Cress and Blue Shield Plans, is pleased to comment on 
the need for catastrophic coverage for the elderly. The Blue Cross and Blue Shield 
.Vssociation and its Member Plans have been major participants in Medicare since Its 
beginning. Blue Cross and Blue Shield Plans also underwrite benefits to su^lement 
Medicare coverage for about nine and one^lf million beneficiaries, approximately 45 
percent of all beneficiaries who purchase Medgap coverage. 

We applaud your concern about protecting the elderly from financially catastrophic 
health costs. The elderly may incur catastrophic costs for acuic health services not 
covered by Medicare or for cost-sharing involving Medicare-covered care. In this 
regard, we would like to comment on HHS Secretary Bowen*s recent proposal, and S. 
210, the bill you are co-sponsoring with Senator Kennedy. Your bill would establis a 
new government profram of acute care expense protection available to all elderly and 
disabled persons, and is based on Secretary Bowen's recent recommendations. 

We also would like to comment briefly on catastrophic expenses for long term care. 
These e^nses threaten the finances of more elderly than do acute-care expenses. We 
will address the need for orivate long term care insurance, because Medicare does not 
cover expenses for long term care. 

The Melcher-Kennedy bill, S. 210. would: 

0 Establish a new federal program of health expense coverage available to persons 

who have attained age 65 or are disabled. 
0 Limit out-of-pocket expenses for Medicare deductibles and coinsurance to $2,000 



annually. 
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0 Eliminate Part A coinsurance and lifetime limits. 
0 Limit the Part A deductible to two per year. 

o Finance these changes with "self Rqjporting" premiums deposited in a new 

earmarked Trust Fund. 
0 Index both this premium and the annual liability cap to future cost increases. 

This proposal is identical to HHS Secretary Bowen's proposal except that the S. 210 
program would be authorized as a "freestanding" program under the Public Health 
Service Act, rather than as an integral feature of Medicare Part B. Therefore, 
enrollment in the S. 210 program would be entirely voluntai^, in contrast to Secretary 
Bowen's proposal to tie continued eligibility for the current Part B program to payment 
of the new premium for catastrc^hic coverage. 

Private Insurance Prot ects Most Elderly from Acute-^Care Catastrophic Fxoense 
We believe that the private market has functioned well in providing protection against 
major financial loss for acute-care expenses of the majority of Medicare beneficiaries. 
Most Medicare beneficiaries are protected against excessive out-of-pocket costs for 
hospital and physician care by private coverage which supplements Medicare benefits — 
Medigap. Overall, 72 percent of tfte elderly supplement Medicare with private 
coverage, according to the Congressional Budget Office. About half of this 
supplemental coverage is provided on a group basis - mainly through retirees' former 
employers - and about half is purchased individually. 

We believe the private Medigap market has functioned well to protect the majority of 
the Medicare population from excessive financial liability. An amendment to the Social 
Security Act in 1980, often referred to as the Baucus Amer-dment, established minimum 
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sundards for voluntary certiHcation of Medigap policies. Forty-^ix states have 
enacted statutes adopting the Baucus Amendment and. thereby, require that certified 
Medigap programs cover all Medicare hospital coinsurance. Approved programs also 
must cover at least 90 percent of the cost of at least 365 days of acute hospitalization 
after Medicare benefits have been exhausted. Medigap policies also must cover at least 
$5,000 annually in Part B cost-sharing liability, once a $200 deductible Is paid. Th*- 
four states that have not enacted standards pursuant to the Baucus Amendment have 
adopted their own standards that differ only slightly from the model established by the 
Baucus provisicii. 

We would point out that the Baucus Amendment requires a more comprehensive — and 
therefore a more e;q>ensive — level of protection tnan that recently proposed by HHS 
Se^etary Bowen. In addition, most Medigap subscribers have coverage that excewls 
Stan' ^ds under the Bauois Amendment. 

Blue Cross and Blue Shield Plan Medicare supplemental programs meet or exceed 
applicable requirements, as c Tfirmed by recent studies of the U.S. General Accounting 
Office (GAO) and the Hous^ Aging Subcommittee on Health. The GAO study also 
reviewed loss ratios ffOm a sample of Blue Cross/Blue Shield and commercial policies, 
and concluded the the Blue Cross/Blue Sldeld products had a substantially higher 
aggregate loss ratio than did the commercial products. 

Moreover, when we review all Blue Cross ar^ Blue Shield Plans* Medigap products, we 
find loss ratios higher than those calculated by GAO in its sample of Plans. The Blue 
Cross and Blue Shield organization's aggregate 1979-1984 loss ratio on Medicare 
s\5>plemental products was 90.8 percent, and many Plans incurred annual loss r?tios 
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exceeding 100 percent. Thus, we believe that Medigap products offered by Blue Cross 
and Blue Shield Plans provide good value to elderly consumers. 

A major advantege of the private market is that it allows beneficiaries to select among 
hundreds of products to obtain a policy tailored to their needs. Consumers can choose 
policies that meet or exceed the Baucus requirements, plus benefits such as prescription 
drugs, vision and hearing care, and convalescent axslsunce at iiome — benefits that 
neither the Medicare program nor the propoced federal catastrophic program for the 
elderly would cover. 

Blue Cross and Blue Shield Plan Medigap producu offer substantiai choices for coverage 
of expenses that are neither covered by Medicare nor required under the Baucus 
Medigap standards. In 1985, for non-group products we estimate that 88 percent of 
Plan products covered Part B expenses beyond the $5,000 minimum required under the 
Baucus Amendment, 84 percent of products covered each hospital deductible, 86 
percent covered Skilled Nursing Facility copayments and 63 percent covered the $75 
Part B deductible. In addition, 4;j percent ot Plan products offered coverage for 
prescription drugs, 36 percent covered Skilled Nursing Facility 4ays after expiration of 
Medicare benefits, and 29 percent offered vision care coverage. Several products also 
provide benefits such as wellness education, psychiatric benefits beyond Medicare, and 
convalescent homemaker services. 

While such comprehensive coverage is preferred by most Medigap ouyers, many Blue 
Cross and Blue Shield Plans also offer less extensive and less costly coverage. This 
variety of coverage options is reflected in Plans* Medigap premiums, which ranged from 
$18.13 to $130.00 per month for non-group products in 1985. Ten percent of all 
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noFTi-group subscribers of reporting plans paid $20 or less per month. 40 percent paid $30 
or less and 75 percent paid under $43. Blue Cross and Blue Shield Medigap coverage is 
available in every state. 

The Maior rata<trop hic Acute rare Coverage Gap: Low-Income Elderly without 
Suppl^mgntal Coverage 

While we believe that the Medigap program* offeree by Blue Cross and Blue Plans 
represent a "good buy*' for most beneficiaries, there ere those who cannot afford any 
pn *ate coverage that meets the minimum standards of the Baucus Amendment. 
Acca-ding to a study funded by the Health Care Financing Administration, about half of 
the beieficiarics without si^^leraental protection said they simpl> could not afford it. 

This finding is confirmed by a Congressional Budget Office (CEO) analysis showing that 
low^lncome beneficiaries art.- the ones moit lilcely to lack supplemental coverage. 
According to CBO. nearly 30 percent of tnc elderly with incomes under $9,000 lack both 
Medit and Medicaid, versus only 10 percent of those above $25,000. CBO also found 
that Medicaid covers only 28 p)crcent of the elderly with incomes under $5,000. 

Thus the major issue facing Congress is not a problem of coverage availability but of 
affordabilitv to those with limited resources. Accordingly, we believe any new 
government program should be targeted to those who cannot dfford existing private 
coverage. ?nd will ^ggest a number of opMons to accomplish this. We also believe that 
the availability of government coverage — whether voluntary or mandatory — will not 
solve the affordability problem. Comprehensive coverage is not inexpensive, whether 
provided by government or the private sector. Conversely, providing only a minimum 
level of catastrophic protection still vould leave the low-income elderly exposed to 
substantial out-of-pccket expenses. 
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Unfortunately, under a non-subsidized federal program, the cost of even a minimal 
level of coverage cowM place a burden on the low-income eld' rly. For example, our 
actuaries project the benefit costs alone under the Bowen proposal to be $7.33 per 
month - $87.96 annually - while HHS estimates the premium at $4.92 per month. Even 
assuming HHS^s estimate of a $4.92 monthly premium for 1987. is accurate, this amo'int 
would not be affordable to many lower-income beneficiaries. For example, 
beneficiaries entitled to the average Social Security monthly cash benefit are receiving 
a 1987 cost cf living adjustment of $6.00 per month. I he new $4.92 monthly premium 
plus the 1987 increase of $2.20 in the Part B premium thus would exceed the aver^g^ 
cost of living adjustment. Beneficiaries could face additional financial problems under 
the Administration's proposed increase in the basic Part B premium. 

Finally, we are also concerned that a new federal program could give many low-income 
beneficiaries a false sense of security but still leave major gaps. Its '^catastrophic*' 
benefit would not cover the first two hospital deductibles or other liability approaching 
$2,000 annually, nor beneficiaries' 'Twlance biTling" liability on unassigned claims, nor 
acute care not covered by Medicare, such as prescription drugs, hearing and vision 
services. Many Medigap products cover most or all of these expenses. That is why 
Medigap premiums tend to be higher than the $4.92 monthly premium propose by 
Secretary Bowen. 

These uncovered costs can be catastrophic for low-income beneficiaries. While we 
recognize and support the fact that S. 210 would leave coverage of these expenses to 
the private sector, many elderly persons may not pnirchas^ needed additional private 
coverage based on the mistaken belief that the new federal program would provide full 
catastrophic trotection. 
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We believe a new federal program could be particularly problematic if it were 
mandatory. A voluntary program such as S. 210 assures that no low-income 
beneficiaries would be forced to drop their Part B coverage in order to afford the cost 
of "catastrophic** ccverage. However, the voluntary nature of the program proposed by 
S 210 could increase e)q>e.Tses through "adverse selection." That is, persons who 
expected to need "catastrophic** protection might en: oil disproportionately. 

On the other hand, from our perspective, a voluntary program, such as embodied in S. 
210, IS preferable to a mandatory one. A voluntary government program does permit 
the elderly to choose between governmental and private sector products. 

In summary, because the private markot is working well, we believe that 
government's role shOw'd be limited to a residual one for those for whom private 
coverage is not affordable. 

Alternatives to a New Federal Prog ram 

Congress ^ouJd consider several alternatives to a new federal program. We would urge 
to yuu consider expanding Medicaid eligibility; providing lower-Income beneficiaries 
with greater purchasing power in the private market throuijh subsidies or other 
mechanisms; and providing for the ejqwnsion, promotion and adequate pzjment of 
alternative health plans for Medicare beneficiaries. 

In addition, we recommend increased beneficiary education on the limitations of 
current Medicare benefits and on additional benefits available through private Medigap 
plans. Expanded beneficiary education could increase knowledge of Medicare's 
coverage limits. A major study by Rice and McCall found beneficiaries* belief that 



7 




ERIC 



91 



"Medicare will cover everythlnT was the lecond most frequent reason v^hy they do not 
buy Medigap. State agencies in Washington. Wisconsin ard Idaho already are operating 
tuccessful education programs and other states arc considering this approach. The 
Department of Health and Human Services could provide information to newly enrolled 
Medicare beneficiaries, including comparisons of coverage, loss ratios, and exciasions of 
private plans that meet the applicable sute and federal standerds. In addition, 
beneficiary education could emphasize that neither Medicare nor Medigap are designed 
to cover long term care. 

Alternately, senior groups or Medicare contractors could provide educational outreach. 
These programs could inform beneficiaries about existing options to minimize their 
expenses, such as HMOs/CMPs, and could help beneficiaries compare the value of 
Medigap policies. Secretary Bowen^s report recommends education for long term care, 
but that also would be a relatively inexpensive approach to inform beneficiaries of the 
need for catastrophic coverage of acute-care expenses. 

Lon g Term Care Catast rophfc Protection 

The lack of long te.c csre protection is the largest catastrophic coverage gap for the 
elderly. While Medicare and Medigap provide the rlderiy with reasonable protection 
from catastrophic acute-care 'xn^nses. long term care is the elderly's largest single 
out-of-ixxjket health expense. 

The private sector is beginning to respond to tnis need Vhe Blue Cross and Blue Shield 
organization recently completed a major effort to determine the feasibility of long 
term care insurance. Though multiple impediments exist, we believe insurance is 
workable. Indeed, one Blue Cross and Blue Shield Plan has begun to offer this coverage, 
and several other Plans have pilot programs. 
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Howe/er, public awareness is needed. Neither Medicare fior Medigap were designed to 
cover long terra care but raost elderly persons incorrectly believe these proj^-aras will 
cover thera. Thus, consuraer education and financial incentives appear nectrssary. 

Therefore, we strongly support the thrust of Secretary Bowen's recent 
recommendations to protect the elderly from catastrophic costs of long term care by 
having the federal government encourage private solutions through: 

o Working with the private sector to educate the public about the risks, costs and 
financing options for long term care, and the coverage limitations of Medicare and 
Medigap. 

o Encouraging personal savings for long term care through tax-favored Individual 
Medical Accounts, 

o Encouraging development of private long term care Insurance through: 

1) A 50 percent tax credit for persons ove*- age 55 who purchase such insurance; 

2) Favorable tax treatment for long term care insurance reserves; and 

3) Removal of the DEFRA statutory barriers to employers' prefunding of long term 
care coverage for retirees. 

We believe these federal activities would result in substantially increased purcha-e of 
private long term care insurance. In addition to protecting the elderly from 
catastrophic expenses, widespread purchase of long term care insurance would reduce 
federal and state expenses for Medicaid payments to nursing homes We urge you to 
explore these proposed governmental incentives for private sector solutions, and would 
be pleased to work with you on this important issue. 
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Summaa 



In summary, we believe that the private market has functioned well in providing acute 
health care protection against major financial loss for the majority of Medicare 
l«neficiarics. We recognize that there are beneficiaries, however, who cannot afford 
private protection. We urge that any new program focus on that segment of the 
beneficiary population not adequately protects 1 by current programs. Regarding long 
term care, we also believe private insurance can pliy an important role. However, 
governmental activities appear necessary to educate the elderly about the need for 
protection, and to provide incentives for purchase of long term care insurance. 
Protecting the elderly from catastn^hic expenses can best be done rhrough a 
combination of public and private sector initiatives, and we look forward to working 
with you as you pursue this important topic. 

(533:1/21/87) 
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Mr. chalnnan and taenbers cf the Special Comittee on 
Aging, Consuners Union* appreciates the opportunity to present 
our views on the issue of catastrophic health insurance for the 
elderly. In Hovenber 1986, we sponsored a conference on '^Ending 
Poverty <-<- Issues for the Kiddle Class.'* One thene which 
emerged fron the conference was that inadequate access to health 
care at a reasonable cost Is a major barrier to escaping 
poverty. Many working families live on the edge of poverty or 
actually fall into it because they experience high, unreimbursed 
health care costs. As many as 37 million people in our nation 
face limited access to health care because they do not have 
health insurance. Consumers Union is committed to doing what it 
can to contribute to an informed debate on the critical health 
issues facing the looth Congress. Today's hearings focus on 
catastrophic health insurance for the elderly and long-term care 
— two huge gaps in the current health care system. I have 
attached to this testimony an analysis we prepared in response 



*Consumer8 Union is a nonprofit membership organization 
chartered in 1936 under the laws of the State of New YOrk to 
provide information, education and counsel about consumer goods 
and services and the management of family income. Consumers 
Uricn*0 income is derived solely from the sale of Cons\imer 
Reports , its other publications and films. Expenses of 
occasional public service efforts »ay be met, in part, by 
nonrestrictive, noncommercial contributions, grants and fees, 
ir* addition to reports on Consumers Union's own product testing. 
Consumer Reports , with approximately 3,5 million paid 
circulation, regularly carries articles on health, product 
safety, marketplace economics and legislative, judicial and 
regulatory actions which affect consumer welfare. Consumers 
Union publications carry no advertising and receive no 
commercial support. 
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to secretary Bowen's proposals concerning the financing of 
catastrophic illness. 

There are three key points I will nake in ny testincny. 
First, the private raedicare supplement market ("medigap") has a 
history of poor performance, and continues this tradition today, 
despite piecemeal efforts at the state and federal level to 
regulate it. Second, Consvusers Union strongly supports 
proposals that would expand Medicare coverage to include the 
costs of catastrophic illness, and believes that sponsorship by 
the federal government is warranted. Finally, Consumers Union 
strongly urges you to consider the full range of options in an 
effort to increase long-term care protection — including both 
voluntary long-term care coverage and mandatory long term care 
coverage under Medicare. 

Poor Performance of the Medigap Market 

The experience with medigap is important to any discussion 
of catastrophic health insurance. Its poor record argues in 
favor of an expanded role for the federal government in 
providing catastrophic illness expense protection. In addition, 
reliance on the medigap model in developing proposals regarding 
long-term care is misplaced. 

In the late 1970 's, abuses in the medicare supplement 
insurance market were exposed by >e House and Senate Select 
Committees on Aging, by the Federal Trade Commission, and by 
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several state insurance departments. In addition to marketing 
abuses such as "loading up" (selling multiple overlapping 
policies to vulnerable consumers) , "twisting" (convincing a 
client to switch policies, thereby increasing exclusions for 
pre-ex*5ting conditions) , "clean sheeting" (where agents ignore 
applicant's health problems on the application form, but leave 
the client vulnerable to having claims rejected later), the 
Federal Trade Commission found that medicare suprlement policies 
very often had very low loss ratios (percentage of premiums 
collected that are paid in benefits) . Moreover, it was revealed 
that people eligible for medicare supplement insurance policies 
were understandably confused about how tc evaluate the available 
policies; and very little information about the worth of the 
policies existed. 

In response to the documented abuses within the medigap 
Market, the Congress passed Public Law 96-265, adding section 
1882 to the Social Security Act. State insurance departments 
have also attempted to regulate this market, though with varying 
degroes of enthusiasm. Despite these efforts from federal and 
state governments, the problems still persist. The General 
Accounting Office recently reported that whi.e the market has 
improved somewhat, loss ratios of most commercial policies were 
below the section 1882 targets, and averaged 60.2% in 1984. 
f Medigap Insurance: Law Has Increased Protection Against 
Substandard and Overpriced Policies , General Accounting Office 
Report to the Subcommittee on Health, Committee on Ways and 
Means, October 1986, p. 4] In addition, the report found that 
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most states do not nonitor the actual loss ratio experience [GAO 
Report, p« 25] • 

Just last year, the House Subcoonlttee on Health and 
X/ong-Tera Care estimated that older Anericans waste $3 billion 
annual!/ on private health insurance because of duplicative 
policies find low loss ratios. [ Catastrophic Health Insurance: 
The Mfediqap Crisis , Hearing before the Subcommittee on Health 
and Long-term Care of the Select Committee on Agi«ig, House of 
Representatives, June 25, 1986, p. 146] 

Consxim&rs Union continues to find abuses in this 
marketplace. On October 14, 1986, the San Francisco office of 
Consiimers Union (joined by eight other organizations) filed a 
petition before the California Commissioner of Insurance to halt 
the unfair emd deceptive marketing of medigap insurance to 
senior citizens, llie petition claimed that unscrupulous agents 
in California had; 

(1) loadeu up senior citizens with overlapping policies; 

(2) caused seniors to cancel policies and replace them 
with new one; creating lugs in coverage; 

(3) misrepresented themselves as beint^ from goveriiment 
dgencies or independent senior organizations; and 
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(4) exaggerated the coverage offered by policies and 
failed to disclose the substantial liraits and 
exceptions to coverage « 

The California Insurance Commissioner is expected to act 
soon by granting a substantial portion of the petition. 

State insurance commissions, the D partment of Health and 
Human Services, and Consumer Reports (in a June 1984 article 
rating nedigap policies) have attempted to educate consumers 
about ncdigan policies and their limits. But despite these 
efforts, consul ers continue to be uninformed and purchase 
duplicative and low value policies, consumers are confused, and 
for good reason. Medicare — with its parts A and B, 
coinsurance, deductibles, skilled nursing facilities, 
intermediate care facilities, benefit periods, lifetime reserve 
days, physician assignment, etc. — is an impossible maze, 
defeating even the most educated consumers. It is no wonder few 
consumers understand that Medicare largely fails to provide 
long-term care coverage. Adding to this confus.ion, consumers 
must comprehend a variety of private policies marketed to the 
elderly (often through aeceptive marketing techniques)— madigap 
policies, hospital indesmity policies, dread disease coverage. 
It should come as no surprise that research shows that the level 
of knowledge the elderly have about Medicare and private 
insurance is extremely low. Based on the medigaj. market's 
overall performance record, there is ro justification to rely on 
it for catastrophic or long-term care insurance. 
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Catastrophic Protection vlthln Medicare 



Consumers Union strongly supports the concapt of 
restructuring Medicare to provide the elderly with protection 
against catastrophic Illness. Secretary Bowen's proposal 
regarding catastrophic expenses of the elderly would greatly 
benefit those Individuals with the most severe nedlcal 
expenses. With Medicare paying less than one half of the health 
care costs of the elderly, there Is clearly a ccicpelllng need 
for this protection. The cost of catastrophic Illness on the 
•Iderly often Izsposes a serious financial burden. Data 
contained in Secretary Bowen's Report Indicate that 10% of tho 
•Iderly have out-of-pocket health care liabilities of SlOOO or 
Bore a year. [Bo ten Report, p. 26] Additionally, this financial 
burden does not fall according to ability to Pay. Expected 
out-of-pocket expenditures represent a much larger percent of 
Incose for low-lncone consumers than of higher incone consuners. 
t Chanqlnq the Structure of Medicare Benefits; Issues and 
Options ^ Congressional Budget Office, March, 1983] 

We recognize that a catastrophic insurance program of the 
type proposed by Secretary Bowen would displace a portion of 
■edigap policies and would force many medigap policies to 
restructuru their benefits. We welcone this shift to the piiblic 
sector, because we believe that an expanded Medicare cai. serve 
consuners far better than the private medigap market. 
Medicare's administrative costs are 3% r The Medicare and 
Medicaid Data Book, Health Care Financing Administration, 1983, 
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pp« 69,70], while administrative costs, carketlng costs and 
retained proceeds for coniiserclal nedlgap policies average about 



40% • The private market has tried, and has been given more than 
enough tlse to rise to the challenge of serving consumers • But 
after years of abuses and Ineffective regulation, we believe It 
Is time to try another approach. 

The Bowen proposal for catastrophic Illness pr wee t ion 
continues to leave a sizable market left unfilled. We urge you 
to consider a medicare- sponsored policy which would fill In the 
remaining gaps Instead of leaving the holes to medlgap. An 
expanded Medicare would save substantial market It.^' and 
administrative costs and deliver more health benefits per dollar 
to consumer 8.- Further, a public sponsored program could 
alleviate the labyrlnthlan search process for high value, 
comprehensive coverage. 



Secretary Bowen *s recommendations with regard to long-term 
care stress ptabllc education, tax benefits for personal savings, 
and tax stabsldles to encourage the purchase cf private 
Insurance. We urge you to consider additional options. We fear 
that the private market will do no better with regard to 
long-term care than It has done with regard to medicare 
supplement Insurance. Two options that we believe warrant 
consideration are first, a voluntary Medicare Part C to cover 
long-term care needs, financed In part by a premium paid by 



Further Options for Long-Term Care Protection 
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participants and in part by cos-^-sharing, and second, an 
expanded Medicare to cover long-tena care expenses for all 
participants. 

A voluntary Medicare Part C covering costs of long-term 
care has several advantages over private aarJcet coverage. They 
include: (1) lower administrative and marketing costs; (2) 
greater value for money for consumers because loss ratios would 
btt much higher than equivalent private policies; (3) reduced 
consumer search costs and confusion resulting from inadequate 
information about the worth of products in the private market; 
(4) increased access for all of the Medicare-eligible population 
to long-term care coverage because no applicemts would be turned 
down due to poor health. (In contrast, the private market would 
not be able to accommodate applicants that the; believe are poor 
risks) • 

The second option that should be considered is expanding 
Medicare to cover long-term expenses for all participants. The 
key drawback to this option is the significant amount of new 
federal dollars that would be raedsd to finance it. (A good 
portion oZ the expense would be a shift from Medicaid spending 
to Medicare spending.) Through gradual phase-in of benefits and 
significant cost-sharing (possibly a portion of social security 
checks of those using long-term care servici «) , the impact on 
the fzieral budget could be reduced. A proposal along these 
linos has been developed by the Harvard Medicare Project in 
Medicare; Coming of Age — A Proposal for Reform [Harvard 
University, 1986]. 
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COMMENTS OF CONSUMERS UNION* 
ON CATASTROPHIC ILLNESS EX P ENSES 
(DEPARTMENT OF HEALTH AND HUMAN * SERVICES 
REPORT TO THE PRESIDENT) 



January 8, 1987 



INTRODUCTION AND SUMMARY 



Catastrophic Illness Expenses (Department of Health and 
Human services secretary Bowen's Report to the 
President) (hereinafter, the Report) identifies three important 
segnents of the health care problem facing Americans — the need 



1. acute care catastrophic protection for the elderly; 

2. long-term care protection alternatives; and 

3. catastrophic health expense protection for the 
general population. 

The Report recommends (among other things): 

1. restructuring the Medicare proi^ram to provide 
catastrophic protection for the elderly with an 
actuarially sound additional premium; 

2. providing incentives through the tax system for 
savings earmarked for long-term care expenses and for 
the purchase of long-term insurance; and 

3 . encouraging state initiatives to extend catastrophic 
ii.surance protection to the general population. 



♦Consumers Union is a nonprofit membership organization 
charterad in 1936 under the laws of the State of New York to 
provide information, education and counsel about consumer goods 
and services and the management of family income. Consumers 
Union's income is derived solely from the sale of Consumer 
Reports , its other publications and films. Expenses of 
occasional public service efforts may be luet, in part, by 
nonrestrictive, noncommercial contributions, grants and fees. 
In addition to reports on Consumers Union *s own product testing. 
Consumer Reports , with approximately 3.5 million paid 
circulation, regularly carries articles on health, product 
safety, marketplace economics and legislative, judicial and 
regulatory actions which affect consumer welfare. Consumers 
Union's publications carry no advertising and receive no 
commercial support. 
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Consumers Union su^orts the recommendation to restructure 
Medicare Part B to provide for catastrophic protection for the 
elderly, financed by an additional premium. The proposal will 
greatly benefit the elderly with the most severe medical 
expenses, and is funded, appropriately we believe, by all 
beneficiaries . 

However, Consumers Union disagrees with several policies 
contained in the Report. Section I of the following comments 
describes the xncopropriateness of using the private medicare 
supplement insurance market as a model for long-term care 
insurance. In this section, we both explain why some of the 
Report's recommended options are not desirable and identify 
further options that should have been considered. Section II 
takes issue with the Report's reliance on the tax system as a 
mechanism to subsidize the savings plans and the purchase of 
long-term care insurance policies. Section III describes why 
the Report's treatment of the under age 65 population is 
inade'^ate. 

I. THE PRIVATE ">:EDIGAP" MARKET HAS NOT WORKED WELL AND 
SHOULD NOT SERVE AS A MODEL FOR THE LONG-TERM CAP^ 
INSURANCE MARKET . 

The Report attempts to form a "partnership" between the 
private sector and the -overnment, similar to the 
medicare/medigap dichotomy, to facilitate access to long term 
care insurance. In pursuing this partnership, the Report: (A) 
fails to acknowledge or give adequate weight to the private 
market's shortcomings; (B) recommends options that are destined 
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to repeat the scandals that continue to exist in the medigap 
market — affecting not only the medigap market segment, but 
expanding the pattern of iOjusgs into the "long-term care" mai^et 
as well; and (C) tot"' ig^ioros several very sound options that 



(A) Shori-comincTs of Private "Medigap" Market 

In the late 1970 *s abuses in the medicare supplement 
insurance market were exposed by the House and Senate Select 
Committoes on Aging, by the Federal Trade Commission and by 
several state insurance departments. In addition to marxeting 
abuses such as "loading up" (selling multiple overlapping 
policies to vulner^-.ole consumers), "twisting" (convincing a 
client to switch policies, hence increasing exclusions for 
pre-existing conditions), "clean sheeting" (where agents ignore 
applicant's health problems on the application form, but leave 
the client vulnerable to have claims rejected later) , medicare 
supplement policies very often had very low loss ratios 
(percentage of premiums collected that are paid in benefits). 
People eligible for medicare supplement insurance policies were 
understandably confused about how to evaluate the available 
policies; very little information about the worth of the 
policies existed. 

In response to the abuses, the Congress passed Public Law 
96-265, adding section 1882 to th*5 Socia\ Security Act. 
Catastrophic Illness Expenses refers to this legislation (p. 



place less emphas^ 



f private market. 
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29), but fails to acknowledge that the market is, at best, only 
marginally better now than it was in 1980* The General 
Accounting Office recently reported that while the market had 
improved somewhat, loss ratios of most policies were below the 
section 1882 targets, and averaged 60.2% in 1984 [ Medicfap 
Insurance; Law H * g Increased ProtcuLlv^n Against Substandard and 
Overpriced Policies , Report to tht> Subcommittee on Health, 
Committee on Ways and Means, October 1386]. Several companies 
had loss ratios in the 20 to 40 percentile range; some were even 
lower. Congressman Pepper held hearings on June 25, 1986 and 
documented the continuing abuses and waste in this market 
(Hearing on Catastrophic Health Insurance: The Kedigap Crisis, 
Subcoimittee on Health and Long-Term Care, Select Committee on 
Aging ] . 

Continued marketing abuses and average loss ratios of 60% 
do not say much for the "value for money" being offered to 
consumers in this market. We question why "value for money" 
isn't a criterion used in the Report to evaluate the policy 
alternatives* 

(B) Inappropriate Options in the Report 

With regard to long-term care protection, the Bowen Report 
recommends (among other things): 
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!♦ Work with the private sector to educate the public 

about the costs of long-tena care and the limitations 
of coverage under Medicare and nedigap <»upplenent 
insurance (p. 105) ; 

2. Encourage personal savings for long-term care through 
a tax-favored Individual Medical Account (11 \) (p. 
107); 

3. Encourage the development of the private market for 
long-term care insurance through the establishment of 
a 50% refundable tax credit for long-term care 
insurance premiums for persons over age 65 (up to an 
annual maximum of $100) (p« 109) . 

The analysis and recommendations contained in the Report 

with regard to long-term care coverage for the elderly suffer 

from the failure to consider the adequacy of the private market 

to serve consumers well and from the failure to consider the 

complete array of options available. The Report asserts that 

the key reason a private market for long-term care insurance had 

not developed until recently is because of the absence of 

consumer demand (p. 104). This explanation does not reveal the 

whole story. The private market probably can not work well for 

this product because of the twin concerns that have deterred the 

insurance industry from offering long-term care insurance: 

adverse selection and moral hazar''. "Adverse selection" would 

occur to the extent that those who choose to insure will have a 

better-than- average chance of needing long-term care services. 

A very healthy 65-year-old is far less likely to choose to 

invest in long-term care insurance than an unhealthy 65-year-old 

of the same financi&l status. Insuiance companies, 

understandably from a profit viewpoint, aim to select the most 

healthy for coverage. "Moral hazard" occurs to the extent that 

people who have long-term care coverage are less likely to 
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explore all alternatives to long-term care (e.g., assistance of 
family members) and hence are more likely to use the coverage. 
In other words, a person with custodial care needs who has 
comprehensive nursing home insurance faces a different array of 
choices than a person withov.t such coverage. The existence of 
the insurance coverage lessens tha incentive to explore home 
health care and other custodial care alteic-natives. Despite 
these risks, a private market is emerging. But we don't yet 
have information on what pricing policies, policy coverage 
provisions, and underwriting practices insurance companies will 
use to deal with these problems. 

The experience with medigap policies — averaging, as 
noted above, loss ratios of only 60% — is great cause for 
concern. Can we honestly expect that long-terra care policies 
will have loss ratios more favorable to consumers than 60%? Is 
it a wise expenditure of limited dollars of the elderly, and 
subsidization from taxpayers, for policies returning 20%, 30%, 
or even 60% of premiums in the form of insurance benefits? 
Further the Report's reliance on education of consumers about 
the risks of the high c-sts or long term care and on increasing 
incentives to purchase private long-term care insurance is 
inadequate. Further options should be considered. (See section 
(C) (2) of these comments.) 

(C) Options Excluded from the Report 

(1) Acute Care Cover.nge ; The Report recommends that 
Medicare be restructured to provide catastrophic protection 
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(with a $2000 annual limit) for an extra premium of about $5 per 
month « This option would displace a portion of medigap policies 
and would force many medigap policies to restructure their 
benefits ♦ (When Medicare cost-sharing amounts increase, medigap 
policies often increase their coverage to fill in the increased 
Medicare gaps; similarly, when Medicare benefits increase, 
medigap policies need to adjust their coverage so as not to 
duplicate the coverage Medicare r^rovides.) We recognize that 
the Report focussed on catastrophic care. However, if the 
Report weighed the medigap market problems more heavily, we 
believe it would have at least considered a more ambitious 
expansion of Part B. What about a federal-government-sponsored 
medigap policy? (This would merely expand the Report's 
recommendation to cover deductibles, coinsurance, and possibly 
drug costs that do not reach the catastrophic level of $2000 per 
year) . ' le Harvard Medicare Project recently made a proposal 
for a Medicare-sponsored insurance policy. [See Medicare: 
Coming of Age — A Proposal for Reform , March 1986, p. 19]. 
Under this program, marketing and administrative cost savings 
would be significant. To preserve the partnership with the 
private sector, the government could have private companies 
compete to administer the program. 

In order to preserve freedom of choice for consumers, two 
levels of Part B voluntary coverage could bo established; level 
1 would include current plus catastrophic coverage; level 2 
would include in addition the expanded medigap coverage. This 
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adds to the complexity of Medicare, but simplifies the overall 
task consumers face since they no longer would need to shop for 
one (or multiple) private policy(ies). 

(2) Long-Term care Coverage ; As summarized in section I 
(B) above, the Bowen Report's recommendations with regard to 
long-term care stress public education and subsidization of 
private insurance. The Report's analysis should have considered 
two additional options: (a) a voluntary Medicare Part C to 
cover long-term cars needs, financed in part by a premium paid 
by participants and in part by cost-sharing and (b) e)cpanding 
Medicare to cover long-term care coverage for all participants. 

(a) Voluntary Medicare Part c . Karen Davis aiid Diane 
Rowland outline a proposal for a voluntary long-term care 
coverage of the elderly in their book Medicare Policy: New 
Directions for Health and Long-term Care [The Johns Hopki..s 
University Press, Baltimore, 1986, p. llo -119.] congressman 
Pepper introduced h.R. 4287 in the 99th Congress, "to amend 
title XVIII of the Social Security Act to provide for an 
optional part C program to furnish comprehensive, catastrophic, 
long-term, and preventive benefits through prepaid plans." Key 
advantages of a government-sponsored program include: (1) low 
administrative and marketing costs; (2) greater value for money 
for consumers because loss ratios yill be much higher than 
equivalent private policies; (3) reduced consumer sea-ch costs 
and confusion that results from inadequate information about the 
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worth of products in the private market; (4) increased access 
for all of the Medicare-eligible population to long-tena care 
coverage because no applicants would be turned down. (In 
contrast, the private market will not be able to acconunodate all 
applicants). Drawbacks would include a reduction in the array 
of choices availeU^le to consumers. 

W Medicare coverage of long-term care . For the sake of 

completeness, we believe that the Report should have included 

analysis of the option of expanding Medicare to cover long-term 

care coverage for all of the Medicare-eligible. The Harvard 

Medicare Project discusses this option [See Medicare: coming of 

Age— A Proposal f or Reform , pp. 20 - 31.] Even if this option 

included cost-sharing, it is likely to require a significant 

amount of additional money fro*a the federal budget. 

11* THE REPORT' 3 RECOMMENDATIONS PLACE INAPPROPR IATE RELIANCE 
ON THE TAX SYSTEM . ' 

Despite the tax policy established in the recent tax 

reform act, some of the Report's recommended options involving 

long-term care use the income tax system to subsidize the 

purchase of insurance. (see section II (B) above for a brief 

description of pr.^oosals for tax-favored Individual Medical 

Accounts and tax credits for private long-term care insurance.) 

Consumers Union supports the use of the tax system to promote 

worthy social goals when (1) the social good to be obtained 

exceeds the cost, and (2) the benefits and the costs of the 

progreua are equitably distributed. We do not believe that the 

recommendations in the Bowen Report regarding tax- favored iMAs 

and t«uc credits for long-term care insurance meet these tests. 
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Consider first the proposal for Individual Medical 
Accounts (IMAs) • Under the proposal "Ci Individuals would be 
permitted to deposit a certain anount of money (e.g. $1000 
xttaxinuia) each year into a savings account restricted to use on 
long term care expenses. Interest accxunulatlons would be tax 
free and withdrawals would not be taxed or penalized as long as 
their use was for nursing home care** (p. 107) . (In discussing 
this option, the Report suggests that IHA deposits might be 
excused from taxation (as are Individual Retirement Accounts) or 
qualify the depositor for a limited tax credit (p. 78) . "Fifty 
percent of whe interest on the account would he used to fund a 
risk pool that would cover expenses incurred for nursing hone 
care after the balance in the account had been exhausted" (p. 
78-79) . 

This proposal is very complicated ard the Report fails to 
analyze its likely impact. Our key concerns are: (1) The people 
who are likely to fund an IVA are likely to be those with the 
highest incomes, hov income families simply would not be able 
to afford the contribution. Kiddle income families would be 
likely to fund XRAs first (if eligible) and might then consider 
whether to participate. The difficulty of predicting future 
expected benefits of contributing to an IIIA would discourage 
participation. Overall, we would not predict a very high 
participation level; (2) the costs are borne by all taxpayers; 
as federal tax revenues are expended on this program, all 
taxpayers bear the cost. Hence, we believe that the IMA 
proposal's costs nay exceed its social good, and that its 
benefits and costs are inequitably distributed. 
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Sioiiarly, the proposal for a 50% tax credit for long-term 
care insurance premiums for percons over age 55 (p. 109) is not 
likely *'o yield net social benefits. Our key concerns are: (1) 
th<a private long-term car%i market will not perform any better 
than the medicare supplement insura^ice has and the tax credit 
will end up subsidizing insurance industry profits rather than 
patient care (see section I above) ; (2) the policies are going 
to be available only to a portion of the Medicare-eligible 
population. They will not be available, in particular, to the 
least healtliy elderly, who are most likely to need long-term 
care services; (3) the "tax expenditure" (i.e., lost federal 
revenue) is likely to be considerable, and will bo bomo by all 
taxpayers. In sum, the costs of this proposal may exceed the 
social good, with inequitable distribution of the costs and 
benefits* 

The Report also recommends changing tax treatment for 
long-term care insurance reserves, to make it more favorable to 
the insurance industry (p. 109). This is based on a "trickle 
down" theory that some of the savings might be passed through to 
consumers. It is not clear that taxpayers should be forced to 
pay the cost of what is at best a questionable savings to 
consumers of private long- ierm care coverage. 

The tax system creates subsidies that are hidden from 
policy makers. It is interesting to note that the federal 
government spends approximately the same amount on its 
contribution to the Medicaid program as it does for the 
exclusion from taxes of employer contributions for medical 
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insurance premiums <ind medical care« Yet Medicaid for the poor 
is considered a handout, while employer-provided health 
insurance is a perfectly acceptable fringe benefit of employment* 

III« THE REPORT *S CONSIDERATION OF THE UNDER 65-YEAR-OLD 
POPULATION IS INADEQUATE « 

Catastrophic Illness Expenses does not do justice to the 
growing and severe problem of the lack of insurance for the 
under 65-year-old population. This problem is worthy of a study 
of its ovn. The Report recommends an array of options to 
address the catastrophic illness expenses of the general 
population — but thR significance is illusory. The Report 
merely recoi:nends that states adopt certain measures. N5 
recommendation for federal assistance to the states or federal 
incentives is suggested. It is unlikely that the 
recommendations will lead to any real improvement in the under 
65-yeeir-old population's access to catastrophic health 
insurance. A few specific comments: 

(A) Catastrophic vs. Non-catastrophic Coverage . The 
distinction between catastrophic and non-catastrophic coverage 
needs is not always precise. For low-income families, a mild 
but chronic health condition can pose catastrophic expenses. 
Even for a moderate income family, chronic conditions that 
require treatment year after year can impose a great financial 
burden yet fail to qualify as "catastrophic" under 
policy-makers* criteria. 
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(S) State risk pools . If the goal is to Increase the 
adoption of state risk pools, it is not sufficient to merely 
"encourage the formation of state risk pools to subsidize 
insurance tor lihose whose medical condition makes it impossible 
or prohibitively expensive to get insurance." [p. 114]. 
Legislation is needed to provide states with strong incentives 
to establish such risk pools. 

(C) Medicaid Expansion Option . One positive option 
discussed in the Report is not recommended: "Permit all 
individuals below some income level to purchase Medicaid 
coverage on a sliding premium scale depending on income." [p. 
37]. The Report estimates that if the plan included all people 
under 125% of the poverty line, with premiums limited to 5% of 
income could cost as much as $15 billion if all eligible people 
enrolled. The Report fails to estimate the cost savings that 
would be achieved: many people presently on AFDC and medicaid 
are deterred from taking a job because they will become 
ineligible for medicaid and will be unable to obtain affordable 
health insurance. Note also that even this inflated cost 
estimate is less than the present federal subsidy for the 
exclusion rrom t20cation of the employer-paid health insurance 
premiums (which benefit primarily middle and upper-income 
people) . 
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February 17, 1987 



Senator John Nelcher, Chairman 
Special Committee on Aging 
United States Senate 
Washington, D.C. 20510-6400 

Dear Senator Nelcher: 

I appreciate your invitation to testify at the Special 
Committee on Aging's January 26, 1987 hearing on catastrophic 
health care costs. While sy testimony of that date sets out 
Consumers Union's overall position on catastrophic health 
insurance, I would like to submit some additional comments in 
response to the statement of the Health Insurance Association of 
America (which was presented by Mr. Robert Shapland) . 

Consumers Union strongly disagrees with the HIAA portrayal 
of aedigap insurance as "a public/private sector success story" 
and with the view that "the current combination of private and 
public coverage is serving the public well." While it is true 
that 70% of the elderly have purchased private health insurance 
to supplement Medicare, this in itself is not indicative of a 
healthy marketplace. Problems that remain in this market 
include: 

1. Duplicative policies . Many Medicare-eligible 
continue to be sold overlapping, duplicative 
policies. Our San Francisco office identified a 
79-year-old woman with five overlapping medicare 
supplement policies, three nursing home policies and 
one hospital indemnity policy, amounting to $6500 per 
year in premivms. Other couples were found to have 
$10,000 and $13,000 worth of overlapping medigap 
policies. 

2. Inadecfuato information . The level of understanding 
of just what Medicare and Medicare supplement 
policies cover continues to be very low. For 
example, 70 percent of the population over age 65 
oelieves that Medicare would cover any long nursing 
home stay, and half of those with medigap policies 
believe that they are covered for long-term care 
expenditures . 
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3« Deceptive marketing practices . Throughout California 
(and probably in other states as well) , senior 
citizens have been sent stailings that appear to be 
official government notices of cuts in Medicare 
benefits and the need to buy medigap insurance. In 
fact, the mailings are from an insurance company and 
firms which develop and sell sales leads to insurance 
agents . 

4» High cost/ low value . Finally, Medicare supplement 
insurance policies tend to be relatively high-cost, 
low-value policies. Premiums range from $150 to 
$1,500 per year. Loss ratios, the percentage of 
premiums collected that are paid in benefits, average 
60% for commercial mt>dicare supplement policies, 
accord; ng to a recent GAO report. This means that on 
average the costs of marketing, administration, and 
profits -onsume 40% of premiums collected from 
consumers. Mutual of Omaha, the company that Mr. 
Shapland represents, had a loss ratio of 51.0%. This 
is not a record to be particularly proud of, 
especially in light of the target minimum loss ratio 
of 60% that Mr. Shapland mentions. By way of 
comparison, Medicare's administrative costs are 3% of 
revenues. Displacing all or part of the private 
market b^* an expanded Medicare promises to increase 
consumer*,' value-for-money. 

Consumers Union strongly endorses expanding Medicare to 
cover the costs of catastrophic illness, and believes that 
sponsorship by the federal government is warranted. We urge you 
to remember the poor performance of the medigap market in 
considering options for long-term care. 

Thank you for the opportunity to present these additional 

views. 



Sincerely, 



Gail Shearer 
Manager, Policy Analysis 
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THE WHITE HOUSE 



Office of tht Pr«ii Stcrttiry 



rOR RELEASE AT 9:00 P.M. (EST) 
TUESDAY, JANUARY 27, 1987 



THE PRESIDENT'S INITIATIVE ON 
CATASTROPHIC ILLNESS COVERAGE 



FACT SHEET 



Tht Prttident rtcogniztt thi^t citaitrophic illntvt can ^sbilitate 
individuals ana fanilita financially, •tnotionally and phyaically. 
In propoaing ntw initiativta to prottct againat the financial 
coata of cattatrophic illneaa, th« Prtaidtnt ia looking fox waya . 
to prottct tht nilliona whoat prtatnt covtragt ia tithtr 
non*«xiattnt or inadtquatc. 

Covraqe Undtr Prtatnt Syattm 

Tht tatrican htalth cart financing ^yatM is a broad nttwork of 
privatt inauranct aitchaniama and public programa which, taktn 
togtthtr, prottct th« najority of ptraona from tht financial 
coata of cataatrophic illntaa. Many paopXa, howtvtr, at ill ftar 
that potential davaatatir? illnaaaaa can daatroy thtir financial 
stcurity, 

2n addraaaing tht c^itaatrophic iXlnaaa problan in tha Unitad 
Stataa, thtrt ara thraa groupa of paopla to conaidart ^a 
ganaral population undar aga €5; tha aldarly facing long*tann 
cara axpcnaaai and tha aldarly facing acuta-cara axpanaaa. The 
riaka that thaaa v>^oupa face are different, and programa to deal 
with their problena nuat vary accordingly. 



1. General Population Under Age €5 

The aiajority of the generel populetion ia coverad by 
anployment-related group haalth inaurance with coata borne by 
aKployera aa ona component ox fringe benefit packagea. A large 
number of ptraona who do not work are eovarad for health axpanaaa 
by Medicaid , a program deaignad for the elderly poor, the blind, 
diaabled peraona, end poor familiea with dependent children. 

There are, however, an eatinated 30 million people under the age 
of is who have no health inaurance at all» and 10 million who 
have inedequete coverage for ceteatrophic* «ly high expenaea. 
Slany are ae If -employed or ere employees of firma that do not 
offer group health inaurance to their enployeea, federel. State, 
end local governmenta annually apend aeverel billiona of dollars 
to care for the uninaured. 
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2, Elderly Ainericint Under LonQ-Term Cire 





3. elderly Under Acute Care 

Virtually all elder Americans are entitled to scute care coverage 
under Medicare . Hearly two-thirds also supplement their coverage 
with so-cslled "Medigap** policies purchssed in the private 
insurance market. 

Medicare is designed as an acute care coverage program. Much of 
the costs of physician services and of hospital stays under 60 
days aire covered. Longer hospital stays are not fully covered 
and prescription drugs are not covered at all. Some Medigap 
policies cover these additional expenses « but many do not. 

The major source of fear for the elderly is that they could be 
faced with ftxpenses that are not covered either by Medicare or 
Medigap. In sddition, con:fusion often exists over what 
acute care coverage the elderly have and do not have. Some 
elderly buy too much insurance, while others believe they have 
nore coverage than they actually have. 



Administration Proposal 

The President's Initiative on acute care Catastrophic Illness 
Insurance for the elderly is based on the following guidelines: 

o We must provide meaningful protection against out*of*pocket 
•xpenses that substantially threaten family savings; 

o The importance of Medicare, Medicaid and Medigap should be 
maintained and we should not encourage excessive use of 
services; 

o Any catastrophic illness coverage should be voluntary, not a 
new government entitlement; and 

c The pro^ sal must be fully budget*neutral, without the 
explosive potential of program expansions. 



The President, in his 1987 State of the Union Address, spoke of 
the "specter" facing older Americans that of often having to 
make an "unacceptable choice between bsnkruptcy and death." The 
President will submit legislation shortly to free the elderly 
from the fear of not being a'le to meet the costs of catastrophic 



illness. 
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January 28, 1987 



Pressing Concerns About Medicare: 
The Patient Advocate's Perspective 



Testimony Presented to 
the United States Senate Special Conunittee on Aging 



By Judith Stein Hulin 
and 

Charles C. Hulin 



I. iNTRnmirTTOw 

We are the Co-Directors of the Center for Medicare Advocacy, a 
non-profit organization ^ seated in Willimantic, Connecticut which 
provides legal representation to low-income elderly and disabled 
people who have been unfairly denied Medicare benefits. We have 
been assisting Medicare beneficiaries since 1977; from 1977 until 
April 1986, we were the Co-Directors of Legal Assistance to 
Medicare Patients, a project of Connecticut Legal Services, Inc. 
During the past nine years, our colleagues and we have taken more 
than 1 1 000 Medicare appeals to administrative hearing, winning 
more than 70 percent. We have also litigated 22 class action 
lawsuits in an effort to resist attempts by the Health Care 
Financing Administration to restrict and deny illegally the 
Medicare coverage to which Medicare beneficiaries are entitled, 
and the health care services which Medicare beneficiaries 
desperately need. 

In our practice, we speak with many beneficiaries and their 
families every day. We have also developed a large database 
containing significant information regarding hundreds of 
individual patients. All in all, we believe we have a unique 
'window" on the real life situation of beneficiaries struggling 
to arrange financing for the health care services they require. 

Our experience over the years convinces us that our present 
health care financing system is failing to finance the medical 
care our citizens have a right to expect. First, certain crucial 
"gaps" in the Medicare program as written by Congress mean that 
beneficiaries are for the most part unprotected against the 
catastrophic cost of nursing home and home health care. Second, 
the Health Care Financing Administration has taken steps to 
restrict, radically and illegally, the degree of Medicare 
coverage presently provided by law. The end result iJ a system 
which leaves patients vulnerable to the enormous and destrjctive 
cost of long term care. Forced to depend on their own limited 
resources, beneficiaries, in a misguided attempt to economize, 
will often deny themselves essential medical care. They become 
poor and are forced onto welfare. They are unable to sustain 
themselves in the community, and must enter institutions. 

The final irony is the fact that a system which fails to protect 
against the cost of catastrophic illness is profoundly 
uneconomic. The present financing structure fails to assist 
patients while they are financially solvent and still have a 
chance to regain their health and live independently. Instead, 
we encourage patients to become disabled, institutionalized, and 
indigent, at which time the Medicaid program absorbs the enormous 
cost of long term nursing home care. These huge Medicaid 
expenditures would not be necessary lad adequate financial help 
been available when it was first needed. 
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II. NURSING HOME CARE 

The Medicare program pays for less than three percent o£ the 
lursing home care our citizens need. Although Medicare nursing 
home coverage is o£ten unfairly denied^ even if every patient 
received the full coverage to which he or she is entitled, we 
estimate that Medicare would cover no more than approximately 20 
percent of all nursing home charges. The remaining 80 percent 
would still have to be paid by the patient privately or, once the 
patient is poor, by Medicaid. 

Medicare nursing home coverage is restrained by several crucial 
statutory conditions. First, coverac^e is available only if the 
nursing home stay is preceded by a hospital stay of at least 
three dayd. Thus the many patients who require nursing home care 
without having first been acutely ill will be denied all 
coverage. Second, Medicare pays only for a "skilled nursing 
facility" level of care. Unless a patient requires daily skilled 
nursing or rehabilitation services. Medicare coverage will once 
again be unavailable. Many people residing in nursing homes do 
not require daily skilled rare. Their institutionalization is 
required because of their need for "custodial* care such as help 
with meals and feeding, ambulation, dressing and bathing, and the 
accurate dispensing of prescription medications. These services, 
although essential to a patient's well-being, are not considered 
skilled, and no Medicare coverage is permitted. Third, even when 
patients dtt need skilled care, as certified by their attending 
physicians, HCPA's restrictive coverage policies lead to routine 
Medicare denials based on the unsubstantiated pretense that the 
care is "custodial." 

Nor does private insurance assist with the cost of nursing home 
care once Medicare coverage is denied. The "supplemental* 
insurance now available on the market is supplemental to 
Medicare; such policies will pay the co-insurance for those days 
for which Medicare coverage is granted. If Medicare coverage is 
denied, the supplemental insurance coverage will also be denied. 
Although there has been much talk about long term care insurance 
which would cover nursing home expenses even where Medicare 
coverage is not awarded, these policies are intended for people 
still working. They will generally not be available to those who 
are already aged or disabled. 

The practical effect of the huge gap in Medicare nursing home 
coverage is devasta«-ing. Every day we speak with beneficiaries 
and family members who are undergoing the "spend-down* process. 
At a monthly rate of $2,000 or more, nursing home care will soon 
exhaust the resources of all but the most affluent. In fact, a 
recent study in Massachusetts showed that a typical nursing home 
resident in that state was reduced to indigency after only 13 
weeks. 

III. HOME HEALTH CARE 

As is true in the nursing home context. Medicare coverage for 
home health care is often unfairly denied. Even if Medicare home 
health coverage was granted in accordance with the statute, 
however, a huge and dettructive gap in the financing for home 
health care would still exist. The Medicare Act stipulates that 
home health coverage will Lc available only where the beneficiary 
is confined to the home, and equir^s part time skilled care. If 
a patient is able to leave t e hoir; without assistance, or i£ no 
need for skilled care exists, no Medicare coverage is possible. 
The effect of this limitatio. to burden many beneficiaries 
with the cost of the supportive services they require if they are 
to continue living in the community. Many patients can live at 
home if they receive just a few hours a week of assistance by 
home health aides. Home health aides can help with medications, 
bathing, and meal preparation, for example. The private rate for 
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aiae services, howeveT, usually exceeds $10 per hour. Even if an 
individual needed aide services only four hours per oay, seven 
days a week, he would have to pay $1,200 per month or $14,400 per 
year. This is a crushing burden for many people on limited 
incomes. Because of their inability to afford these charqes, 
many patients either continue at home with dangerously inadequate 
care, or are forced to enter nursing homes. Thus instead of 
helping beneficiaries with the relatively modest cost of home 
health care, our financing system will often force patients into 
institutions where the huge monthly rates will soon be borne by 
the Medicaid program. 

IV. TWPATTPMT HOSPITAT. R RHARTT.TTATION 

For many years. Medicare patients in need of the kind of 
multidisciplinary, coordinated rehabilitation available only to 
hospital inpatients, have also been faced with restrictive 
Medicare coverage policies. Too often these restrictive policies 
result in patients being unable to gain access to this important, 
rtstorative care or to patients being prematurely discharged. 
Typically, the patient in need of hospital rehabilitation has 
suffered a stroki, traumatic brain injury, paralysis, and/or 
amputation. With an intense program of nultidisciplinary therapy 
{often including physical therapy, occupational therapy, speech 
therapy, and rehabilitative nirsing) provided by a team of 
piof essionals and coordinated by a pljysician trained in 
rehabilitation, these patients can often regain sufficient 
independenc function to return home. 

Unfortunately, the Health Care Financing Administration often 
denies coverage for this care on the basis of arbitrary rules and 
erroneous conclusions. Patients are denied coverage because they 
do not need three hours per day of physical and occupational 
therapy (the "3-Hour Rule"), although they may need speech 
therapy and other rehabilitative care. Patients are denied 
because their amputations are "only" bfilfttt the knee, or because 
they "only" have upper extremity paralysis. Many are denied 
coverage on the unsubstantiated premise that they could receive 
the intense, coordinated, multidisciplinary rehabilitation they 
need at a skilled nursing facility or as an outpatient. The 
Center is -esponding to this dilemma for elderly and disabled 
patientF in a variety of ways: 

1. A new partnership has been formed between Gaylord 
Hospital in Wallingford, Connecticut, a free standing 
rehabilitation hospital, and the Center for Medicare 
Advocacy. Center staff are working in conjunction with 
Gaylord Hospital to appeal unfair Medicare denials for 
Gaylord*s patients. 

2. individual appeals are being taken for patients 
referred to the Center. Appeals are presently in 
progress for patients denied Medicare who do not meet 
the "3-Hour Rule" and who are below-the-knee amputees, 
but whose physicians have certified that inpatient 
hospital rehabilitation is medically necessary. 

3 Center attorneys are continuing to litigate the class 
action lawsuit, n^nn^^r v. Sowen. H-80-99 (MJB) D. Conn 
5/1/85. Hooper has been certified as a class action 
comprised of all Medicare patients in New England who 
have been denied Medicare coverage for inpatient 
hospital rehabilitation despite physician certification 
that such care is reasonable and necessary. The Onited 
States District Court for the District of Connecticut 
has issued a series of decisions, the latest on May 1, 
19 85, finding that the criteria used by HCFA to deny 
Medicare coverage are void and of no effect for failure 
to publish in the Federal Register because they include 
more restrictive and burdensome criteria than exist in 
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the Medicare Act* A copy of the HflflfifiX decision is 
appended here. The Secretary of the Department of 
Health and Hutaan Services responded to the court ruling 
by publishing the same criteria as a "Ruling" in July 
1985. On behalf of the plaintiffs, the Center then 
urged the court to find that the criteria as published 
violate the Administrative Procedure Act because they 
were published without an opportunity for public 
comment, and also to find that they violate the 
Medicare Act because they establish criteria which are 
more restrictive than the Act. 

On May 13, 1986, the court issued a pre-trial order 
requiring the parties to attempt to reach a settlement. 
Despite the Center's best efforts, and the support of 
over 30 physicians and other rehabilitation hospital 
specialists, the Health Care Financing Administration 
refused to accept any changes to Medicare's coverage 
criteria. The case has now been scheduled for another 
court appearance. 

4. The Center is producing written materials to help 
Medicare patients, their helpers, and providers, assess 
Medicare denials for inpatient hospital rehabilitation 
and to appeal cases through the first stage of appeal, 
the "Reconsideration. " Center attorneys are also 
speaking at gatherings of patients and providers 
concerned with this issue of vital importance to the 
elderly and disabled. 

V. INAPPROPRIATE mrhtCARE nPWTArs and thk TMppPTrArv op apppat. 

Even if i* is not possible to extend current statutory 
entitlements to meet the full cost of catastrophic illness, 
certainly the coverage presently mandated by law should actually 
be available in the field. Unfortunately, the Health Care 
Financing Administration has taken steps to ensure that Medicare 
skilled nursing facility, home health, and hospital 
rehabilitation coverage is radically restricted. 

The United States District Court for Connecticut has recently 
recognized Medicare coverage abuses in the skilled nursing 
facility area. District Court Judge Jose A. Cabranes issued a 
Memorandum of Declfllnn on April 23, 1986 in the case of Pox v. 
BfitiLfin {Civil Action NO. H-78-541 (JAC)), a class action lawsuit 
originally filed in 1978. A copy of the Eqa decision is appended 
here. Judge Cabranes found that although Medicare law requires 
that coverage be granted to patients receiving daily physical 
therapy treatments, the Health Care Financing Administration 
actually awarded coverage "to only a small number of patients who 
demonstrate a rapid recovery of body function. Even these 
patients generally receive no more than two weeks of coverage." 

Judge Cabranes found that HCFA uses arbitrary presumptions or 
■rules of thumb" to deny coverage, rather than conducting "an 
Individualized assessment of (a patient's] need for daily 
physical therapy based on the facts and circumstances of his 
particular case." 

The judge also noted that patients unfairly denied Medicare 
coverage are forced to pay for physical therapy with their own 
funds. As Judge Cabranes stated: "In such circumstances, many 
patients forego medically necessary physical therapy because they 
or their families believe they cannot afford to pay for such 
therapy themselves." Loss of therapy jeopardizes the patient's 
recovery. If "more elderly persons receive physical therapy 
after sustaining a stroke or fracture, fewer of these persons 
would have to spend the remainder of their lives in nursing 
homes." Moreover, if patients were able to live independently, 
it would "actually reduce the 'fiscal burdens' on the federal and 
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state treasuries.* 

Judge Cabranes entered an order enjoining the use of arbitrary 
and inflexible practices in determining a patient's entitlement 
to physical therapy coverage, and requiring the Secretary of the 
Department of Health and Human Services to give an individualized 
evaluation of each patient's medical condition and therapeutic 
needs. The judge also held that all members of the plaintiff 
class are entitled to a reconsideration of their claims. The 
Health Care Financing Administration, however, is lesisting 
implementation of this decision; to date no order is in place and 
nursing home patients are still being regularly and arbitrarily 
denied Medicare coverage despite their need for daily skilled 
care* 

Similar difficulties afflict beneficiaries attempting to secure 
Medicare home healt'.i coverage. Recently, the Center for Medicare 
Advocacy filed a lawsuit in federal district court in Bridgeport 
on behalf of a disabled Stratford resident. The plaintiff in the 
lawsuit, Mr* Robert Buda, is a 56 year old victim of multiple 
sclerosis and stroke whose ability to continue living at home had 
been threatened by Medicare's arbitrary denial of coverage for 
home health aide services. 

Mr* Buda has been able to live at home because he has been 
receiving 25 hours of home health aide services each week* 
Because Mr* Huda is totally dependent upon others, aides must 
feed and bathe him, protect him from choking, move him from bed 
to chair, and, in general, assist him in all his activities of 
daily living. Since Mr. Buda had no other help during the day, 
home health aide assistance was mandatory if he was to avoid 
nursing home placement* 

The Medicare program, however, denied Mr. Huda coverage for his 
home health aide services on the ground that his condition was 
■chronic," a criterion of coverage which appears nowhere in the 
statute or regulations. Mr* Huda initiated an administrative 
appeal to challenge this denial. Because of delays in the 
administrative process, however, it would have been many months 
before an app*'il decision was issued, and the home health agency 
required cone* rent payment if it was to supply aide services. 
Mr. Huda cuuld not afford to purchase this care. Although the 
Medicare denial of coverage was completely without justification, 
and the merits of Mr. Buda's appeal were of overwhelming 
strength, he was likely to suffer irreparable harm before his 
appeal was heard. Mr* Huda was, therefore, compelled to file a 
federal court action asking the court to require the Medic&re 
program to make payment for the home health aide services Mr. 
Huda required during the pendency of his administrative appeal. 

On October 2, 1966, Federal District Judge warren W. Edginton 
issued a temporary restraining order requiring Medicare to grant 
coverage for the 25 hours per week of home health aide services 
Mr. Buda required. On October 6, 1966, Mr. Huda received notice 
that the previous denials of Medicare coverage he had received 
would be rescinded, and that coverage was likely to be available 
for the indefinite future. 

The Huda case epitomizes the dilemma in which many home health 
beneficiaries find themselves. A Medicare denial is usually a 
■ fait accompli . ■ Few beneficiaries have the strength to 
undertake an appellate process which will involve delays 
exceeding twelve months between initial denial and administrative 
hearing decision. Even if they are able to appeal, most 
beneficiaries are unable to arrange non-Medicare financing of the 
care they need while the appeal is pending. Without adequate 
care, patients are typically forced out of the community into a 
nursing home. This would have been Mr. Huda's fate had he not 
been able to locate legal assistance, and prosecute aggressive 
legal action. Few beneficiaries have access to effective legal 
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tepresentation, however. It is our belief at the Center for 
medicare Advocacy that many hundreds of nursing home residents 
now residing in nursing homes in Connecticut could be maintained 
safely at home in the community if a fair degree of Medicare home 
h3alth coverage was made available. 



VI. CQNCLUSTOfJ 

We applaud the Senate Special Committee on Aging for undertaking 
•nls desperately needed examination of the impact of catastrophic 
health care expenses. We are convinced thtt rational and 
compassionate planning and legislation can devise a financing 
structure which will avoid the senseless human and economic costs 
ot needless institutionalization and indigency. We are also 
convinced that Congress must take a more active role in ensuring 
that the Health Care Financing Administration executes the 
Medicare law in a way which accurately reflects Congrest,' 
intention to meet the health care financing needs cf our elderly 
and disabled* 
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There is also no need, as the provider sug- 
gests, to set up a different patient billing 
department for the emergeiicy room physicians' 
billing services. The revenue offset is designed to 
offset those costs incurred by the provider which 
are not reimbursable costs related to patient 
care pursuant to 42 CFR 405.451. The billing 
revenues retained by the provider relate strictly 
to the cost inc:jrred in providing the billing 
service. This is evidenced by ths agreement 
between the physicians and the hospiul which 
provides that payments to the hospital for the 
billing services are to be in an amount which has 



been determined by the parties to correspond to 
the hospiul's actual costs 

Accordingly, the decision of the Provider 
Reimbursement Review Board that the Inter* 
mediary properly reduced the provider's admin- 
istrative costs by the billing revenue received 
from the emergency room physicians is 
affirmed. 

This constitutes the final administrative deci« 
sion of the Secretary of Health and Human 
Ser\'ices. 



(134,619) Hooper v.Harria. 
U.S. District Court, District of Connecticut No. H-80.99 (MJB), May 1, 1985. 

Medicare: Inpatient Hospiul Rehabilitation Coverage 

Medicare Part A coverage — Inpatient hospital rehabilitation coverage. — ^The earlier 
decision of this court — that a 1976 HCFA Bulletin restricting coverage of inpatient hospiul 
rehabilitation ser*^ ces was a substantive rule and, therefore, should have been published in ihe 
Federal Register— \s reaffirmed. The Bulletin applied a restriction to Region I (New England) 
intermediaries and hospitals that was not applicable nationwide through the Medicare Intermediary 
ManuaA— this restriction refused coverage of rehabilitation services provided on an inpatient 
hospital basis unless the patient's condition otherwise necessitated that the services rendered on 
an inpatient hospital basis. This restriction was used to deny coverage for reh^'oilitation services 
provided in a hospital when such services could have been provided at a lower cost facility insofar as 
the patient's condition was concerned, but where the services were unavailable at sucli lower cost 
facilities. HCFA is ordered to send notices to all affected intermediaries, hospitals, and PROs that 
the policies contained in the Bulletin are not to be followed. 

See 11231.73, 13,510.035. 

Notices, determinationt, and appeals — Court jurisdiction — ^Exhaustion of administra- 
tive remedies- — Exhaustion of administrative remedies is not required for jurisdiction in a case 
involving a procedural challenge to HCFA's method of promulgating restrictions on the provision of 
rehabilitation services on an inpatient hospital basis because: (1) plaintiffs were trying to correct a 
procedural deficiency collateral to a claim for benefits, (2) pursuing administrative remedies would 
be futile, and (3) irreparable injury was demonstrated in that many of the plaintiffs were too old, 
sick, and poor to await the conclusion of a lengthy administrative reviewing process. 

See 1 13,540.035. 

The earlier decision in this case was reported at 1994-1 Transfer Binder K 33,528. 



[Text of Decision] 

BLUME\F£LD, District Judge: On November 
17, 1983, this court approved Magistrate 
Eagan's Recommended Ruling, filed September 
21, 1983, on Cro^ Motions for Summary Judg- 
ment in this case, granting the plaintiffs' motion 
for summary judgment and denying the defen> 
dant's motion for summary judgment.* On Janu* 
ary 5, 1984, the court issued a judgment 
declaring Health Care Financing Administra* 
tion(HCFA) Region I Bulletin No. 175 invalid. 

The motions now before the court, all of which 
seek to alter the judgment in some respect, were 
also referred to Magistrate Eagan, who filed a 
Recommended Ruling (hereinafter referred to as 



"the Second Recommended Ruling") on Nov- 
ember 21. 1984.2 The defendant has filed objec- 
tions to the Second recommended Ruling, and 
the plaintiffs have filed a memorandum in sup- 
port of the Second Recommended Ruling. 

I. Factual Background 

The oerlinent facts are set forth in the Magis- 
trate's Second Recommended Ruling at 2-4, and 
are as follows: 

The underlying case concerns the HCFA 
Region I Bulletin No 175. The Bulletin esub- 
lishes criteria for Medicare coverage of inpa* 
tient hospital rehabilitative services in 
addition to criteria set forth in the Medicare 



* This Recommended Ruling is atuched as Appendix A 
(see 1984.1 Transfer Binder f 33,S28]. 
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^ The Second Recommended Ruling is «tuched as Appen* 
dix B {omitled by CCH] 
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Act and in the HCFA Part A Intermediary 
Mmu^I, Section 3101.11. The criteria for cov- 
erage under §3101.11A provides that a 
patient is deemed to require a hospital level 
of care if he requires a relatively intense reha- 
bilitative program, consisting of a multidis- 
ciplinary coordinated team approach to 
upgrade the ability to function as indepen- 
dently as possible, which is reasonable and 
necessary. Bulletin No. 175 added the 
requirement that the patient's condition must 
"tlso otherwise necessitate that the services 
be rendered on an inpatient hospital basis in 
order for coverage to be possible under the 
Medicare program." (Emphasis added). 

The original complaint challenging the Bul- 
letin ^s filed on February 13, 1980, as a 
class action in which the plaintiffs sought 
declaratory and injunctive relief. The defen- 
dant Secretxry of Health and Human Services 
filed a Motion to Dismiss, in which she raised 
the issues of jurisdiction and failure to 
exhaust administrative remedies The motion 
was denied on November 7, l^BO. The plain- 
tiffs' Motion for Class Certification was 
granted on March 25, 1982, and the class was 
defined to include — 

"all persons residing in Health Care Financ- 
ing Administration Region I, (New England), 
who, pursuant to the defendant's unlawful 
policy and practice, have been or will be 
denied Medicare Part A benefits for inpatient 
hospiul rehabilitative services." 

As noted previously, both parties filed 
motions for summary judgment and the plain- 
tiffs' motion was granted. In granting the 
plaintiffs' motion, we found Bulletin No. 175 
to be invalid on the grounds that the defen- 
dant Secretary failed to publish agency policy 
and a proposed rule imposing additional, 
more restrictive coverage criteria, in violation 
of the Freedom of Information Act, 5 U.S C. 
§552, aad the Administrative Procedures 
Act, 5 U.S.C. §553, respectively. Judgment 
was entered accordingly on January 5, 1984. 

On January 31, the plaintiffs filed a 
Motion for a More Specific Order "[i]n order 
to assure that the court's judgment is imple- 
mented and that their rights are properly 
safeguarded." Memorandum:: in Support of 
Plaintiffs' Motion for a More Specific Order, 
p. 2. On February 29, 1984, the Secretary 
filed her opposition to the plaintiffs' motion 
and also filed a Request for Reconsideration 
in which, in essence, she reargued jurisdic- 
tional issues and the publication issue which 



^ TV Secrettry argues that the Migistrite erred in find- 
ing Ihtl Bulletin No 175 establishes criteria for Medicare 
ccn-erage of inpatient hospiul rehabilitative care in addition 
to the criteria set forth in the Medicare Act The Secretary 

f 34,619 



had been found for the plaintiffs. In June, the 
defendant Secretary filed an additional 
motion, this time a Motion to Alter or Amend 
Class Certification. The impetus for this 
motion was the supreme court's decision in 
Heckler v. Ringer, I — U.S. _,] 104 S.Ct. 
2013 (1984), which addresses jurisdictional 
issues pertinent to this case. All matters 
raised by tht above motions have been fully 
briefed by the parties. Id. (footnotes omitted). 

II Motion for Reconsideration 

This court remains convinced that HCFA 
Region I Bulletin No. 175 is in/alid for lack of 
publication in the Federal Register as required 
by Section 552(aKlXI>) of the Freedom of Infor- 
mation Act, 5 U S C § 552(aXlXD) (1982). The 
Freedom of Information Act (FOIA) provides, in 
part, that 

(a) Each agency shall make available to the 
public information as follows: 

(1) Each agency shall separately «tate and 
currently publish in the Federal Register for 
the guidance of the public — 



(D) substantive rules of general applicabil- 
ity adopted as authorized by law, and state- 
ments of general policy or interpretations of 
general applicability formulated and adopted 
by the agency 

A "statement!] ol general policy" or an "intei^ 
pretationH of general applicability" does not 
come within the purview of Section 552(aXlXD) 
if only a clarification or explanation of existing 
laws or regulations is expressed, or if no direct or 
significant impact upon the substantive rights 
of any segment of the public results. Anderson v. 
Butz, 550 F 2d 459, 463 (9th Cir. 1977) (citing 
Lewis V. Weinberger^ 415 F. Supp. 652, 659 
(D.N.M. 1976)). See United States v. Hayes, 
325 F.2d 307, 309 (4th Cir. 1963). As set forth 
in the Magistrate's Recommended Ruling on 
Cross Motions for Summary Judgment, 
appendixed hereto. Bulletin No. 175 does not 
merely clarify or explain existing law but estab- 
lishes additional and more burdensome criteria 
for Medicare coverage of inpatient hospital 
rehabilitative services, which have had a direct 
and significant impact on those seeking health 
car', benefits in Region I (New England). The 
d<:fendant in her motion for reconsideration 
merely repeats arguments that have previously 
been considered and rejected by this court and 
the Magistrate.^ Accordingly, the defendant's 
Motion for Reconsideration is denied. 



poinis 10 sections of the Act which bar coverage if the 
patient's needs could be rnet in a sVitted nursing facility, or 
if the inpatient care is not medically necessary Defendant's 
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HI. Motion to Alter or Amend Class 
Certification 

The United States Supreme Court recently 
determined in the case of Heckler v. Ringer, — 
U.S — , 104 S a 2013 (1984), that courts have 
jurisdiction over claims arising under the Medh 
care Act only pursuant to 42 U.S.C. § 405(g).* 
For a court to have jurisdiction under section 
^3(g), the plaintiff must present a claim to the 
Secretary prior to bringing an action in federal 
court. Id at 2025. Therefore, the Magistrate 
determined that in this action the court has 
jurisdiction only over those members of the class 
who have presented claims to the Secretary 
prior to pursuing their claims in court. Second 
Recommended Ruling at 11. The Magistrate 
therefore recommended that the class be rede- 
fined as follows: 

All persons residing in Health Care Financing 
Administration Region I (New England), 
who, have presented their claims to the Secre- 
tary for Medicare Part A benefits for inpa- 
tient hospital rehabilitation, based upon 
physician certification of their need for and 
their receipt of a relatively intense multidis- 
ciplinary rehabilitation program with a coor- 
dinated team approach to upgrade their 
ability to function as independently as possi- 
ble and who have not been awarded such 
benefits. Second Recommended Ruling at 
1112. 

Because the Magistrate's proposed amend- 
ment to the definition of the class insures that 
all class members will satisfy the criteria for 
standing enunciated \n Ringer, this court hereby 
approves the redefinition of the class. Further, 
for the reasons stated in the Magistrate's Second 
Recommended Ruling, the court also approves 
the Magistrate's determination that three of the 
named plaintiffs, Lucy Anselmo, Theodore 
Tann, and Margaret Gamble, are no longer 
members of the class and thus cannot serve as 
named plaintiffs. 

*The Secretary has also argued that none of 
the named plaintiffs may pursue their claims in 
federal coufl because they have not exhausted 
their administrative remedies. The court finds 
this argument unpersuasive. 42 U.S.C. § 405(g) 
requires exhaustion of administrative remedies 
unless the Secretary waives the exhaustion 
requirement, or the claimant's interest in hav- 
ing his case resolved is so great that waiver of 

(Footnote Continued) 

Mcmurandum in Support of Object ions to the Mai^i t rate's 
(Second} Rrcommcndnl Rulinj^ at 7 10 

Thc^c contentions o\*crlool the fact that Bulletin No 1?5 
prohibits co\-craKe for inpatient huspilal rehabilitati\e care 
e\tn where such care has been determined to be mdically 
ncceisar> or where the patient's needs could not be met in a 
<lillcd nursin)( facility, unless the patient's condition "also 
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the exhaustion requirement is appropriate. See 
Weinberger v. Salfi, 422 U.S. 749, 766-67 

(1975) ; Matliews v. Eldridge, 424 U.S 319, 330 

(1976) . The factors to be considered in determin- 
ing whether a claimant's interef in having a 
case resolved is so great that waiver of the 
exhaustion requirement is appropriate are: (1) 
whether the plaintiffs legal claims are substan- 
tially collateral to the demand for benefits; (2) 
whether exhaustion would be futile; and (Z) 
whether the harm suffered pending exhaustion 
would be irreparable. City of New York v. Heck- 
ler, 742 F2d 729, 736 (2d Cir. 1984) (Newman, 
J.). See Eldridge, 424 U.S. at 330-31; Ringer, — 
U.S — , 104 set. at 2020-24. The plaintiffs do 
not contest the Secretary's claim that the plain- 
tiffs have not exhausted their administrative 
remedies and that the Secretary has not waived 
the exhaustion requirement. Rather, plaintiffs 
contend that their interest in having their 
claims resolved is so great that a judicial waiver 
of the exhaustion requirement is appropriate. 
This court agrees with the Magistrate that, in 
this instance, judicial waiver is appropriate. 

A. Collateral to Benefits 

In City of New York v Heckler, 742 F.2d 729 
(2d Cir 1984), the plaintiffs, a class of persons 
with severe mental illness estimated to include 
more than 50,000 New York resident*, chal- 
lenged an unpublished, informr.iiy-adopted 
administrative procedure utilized by the Social 
Security Administration that effectively 
imposed upon the plaintiffs a presumption of 
ineligibility for original and continuing disabil- 
ity benefits. The court found that the plaintiffs' 
legal claims were "substantially collateral" to a 
claim for benefits because what the class com- 
plained of was "fundamentally a procedural 
irregularity," and because "(t]he District Court 
was not asked to and did not rule on the merits 
of any of the underlying claims." City of New 
York,742F.26Al7Z7. 

As in City of New York, the plaintiffs in this 
case complain of an unpublished, informally- 
adopted administrative procedure that is "fun- 
damentally a procedural irregularity." Simi- 
larly, as was true in City of New York and not 
true in Ringer, this court has not been asked to 
rule on the merits of any of the underlying 
claims. Compare City of New York, 742 F.2d at 
737, with Ringer, 104 S.Ct. at 2021. If success- 
ful in their challenge, plaintiffs will still have to 
pursue their individual claims through the 



olherwtsc necessitates" inpatient hospital care This lan- 
Rua)(e clearly establishes criteria in addition to those set 
forth in the Aet. thereby trixKering ihe publication rcijuire* 
menlsof the FOIA. 

*Se€ Rinf^er. IW SCt at 2021-?^ (barring federal ques- 
tion a. id mandamus ;urivjiction in c'atms "arising under" 
the Medicare Act) 
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tdministrtlive process. Therefore, this court 
finds thAt the plaintiffs' claim is subsUntially 
collateral to a claini for benefits. 

B. Futility of Proceeding Administn tiveiy 

The court also finds that it would be futile for 
the plaintiffs to pursue their claims in the 
administrative foruta. As in City of New York: 

we discern no le|;itimate interest to be 
advanced by requiring plaintiffs to travel 
through the administrative mare as a prereq- 
uisite of a judicial hearing. This is not a case 
like . . . Heckkr v. Ringer, supra, where the 
claim asserted could benefit from further fac- 
tual development or from the agency's "expe- 
rience and expertise" .... As in Ekfndge it is 
not realistic to **cxpect that the Secreury 
would consider substantial changes in the cur- 
rent administrative review systei.J at the 
behest of a single aid recipient ... in an 

adjudicatory context" 742 F.2d at 737 

(citatioQS omitted). 

The Secreury contends that exhaustion of 
administrative remedies would not be futile. She 
supports this cotitention by noting that subsc* 
quent to the filing of this action, three of the 
named plaintiffs (Ansclmo, Tann, and Gamble) 
received awards of benefits from administrative 
law judges, and thus, "the remaining plaintiffs 
and the unnamed class membeis '(stand] the 
chance of prevailing in administrative 
appeals.'" Mendant's Memorandum in Sup- 
port of Objections to the Magistrate's Recom- 
mended Ruling at 23» citing Ringer, 104 S.Ct. at 
2023, 2028. However, the plaintiffs* claim in 
this action does not concern benefits, but instead 
concerns what has already been descnbed as 
essentially a procedural irregularity. The fact 
that some members of the onginal class have 
been awarded benefits is not evidence of any 
probability that the plaintiffs may be able to 
compel the Secretary to invalidate Bulletin No. 
175 on the basis of violation of the Freedom of 
Information Act. 

C. Irrepanble Injury 

To demonstrate irreprable injury, the plain* 
tiffs must make a colorable showing that the 
ordeal of proceeding through the administrative 
process would caoic them injury for which retro- 
active benefits would not fully compensate. City 
of New York, 742 F.2d at 736. The Magistrate 
found that the plaintiffs had demonstrated 
irreparable injury. The court agrees with the 
Magistrate's reasoning: 

[These! Medicare recipients are old and 
infirrn by definition. The care that is at issue 
in this case is "a relatively intense, multidis- 
ciplinary rehabilitative prop-am" designed to 
u^rade the patients' ability to function as 
independently as possible. The delay attend- 
ant to the administrative process, given the 
age and infirmity of Medicare patients. 
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imposes severe hardship on the claimanls. 
Lack of rehabilitative care may lead to irre- 
versible loss of function and render the review 
process meaningless. Second Recommended 
Ruling at 10. 

The Secretary points out that the Magis- 
trate's position appears to be that some of the 
plaintiffs will suffer irreparable iniury because 
they will not underuke to Day for the treatment 
them^cives. The Secreury then ukes the posi- 
tion that the inability to pay for treatment is an 
impermissible consideration^ citing Ringer. See 
Defendant's Memorandum in Support of Objec- 
tions to the Magistrate's Recommended Ruling 
at 20-22. The Rtnger Court denied sunding to a 
plaintiff who claimed that he did not go through 
with treatment because of his inability to pay. 
However, the plaintiff in Ringer was denied 
standing not because severe financial hardship 
cannot be a ground for finding an irreparable 
injury, but because he did not initially present 
his claim to the Secretary, and thus failed to 
meet the nonwAivsble element of standing 
under section 405(9). Indeed, the Court in 
Eidridge premised its finding of irreparable 
injury on the claimant's "physical condition and 
dependejicy upon the disability benefits." 
£/£/r/£/^e, 424 U.S at 331. 

In contrast to the plaintiff in Ringer, plain- 
tiffs here have incurred liability for the cost of 
treatment, and have presented their claims to 
the Secretary, thus satisfying the nonwaivable 
element of the sundir.g test. Because these 
plaintiffs are in need of a course of rehabtltta« 
tive treatment over a period of time, it is likely 
that they will exhaust their personal resources 
while the administrative process grinds on. 
Plaintiffs' inability to continue treatment would 
result in severe and irreparable injury to them. 

Because plaintiffs here have met the nonwaiv- 
able standing requirement by presenting their 
claims to the Secretary, the court finds that 
Ringer is not controlling on the irreparable 
injury issue and that £ldridge permits a finding 
that plaintiffs' inability to pay for continued 
treatment constitutes irreparable injury suffi* 
cient to support waiver of the exhaustion 
requircnent. 

IV. Motion for & More Specific Order 

The plaintiffs have moved for an order speci- 
fying steps the Secretary must uke to imple- 
ment the Magistrate's and this court's finding 
that Bulletin No 175 is invalid The Magistrate 
has recommended the following order* 

1. That the defendant notify all HCFA 
regional offices, all HCFA Region I 
intermediaries and all HCFA Region I hospi- 
tals that Bulletin No. 175 has been declared 
invalid by the United States District Court 
and that ii is no longer in effect. 

0198S. Commerce Clearing House, Inc. 
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2. That al! HCFA documenU which include 
th: coverage criteria found in Bulletin No. 
175 are hereby declared void and of no effect. 

3. That the defendant notify all HCFA 
regional officers, all HCFA Region I 
intermediaries and 9\\ HCFA Region I Hospi- 
tals that to the extent that HCFA Intermedi- 
ary MbdumI §3X01,11 incorporates Medicare 
coverge criteria found in Bulletin No 175, it 
is void and of no effect. Second Recommended 
Ruling at 14-15. 

The plaintiffs have offered sufficient evidence 
to indicate that the Secretary has not Uken 
sufficient steps to rescind the challenged policy 
statement contained in Bulletin No. 175, and 
that her officers have placed barriers in front of 
those making inquiries concerning Bulletin No. 
175. Since the Magistrate's order simply gives 
precise effect to the ruling that Bulletin No. 175 
is invalid, it is hereby approved. 

The plaintiffs have also requested this court 
to order the Secretary to notify all Professional 
Review Organizations (PROs) in Region I that 
Bulletin No. 1 ' is invalid. Annette Kasabian, 
Chief of the lyiedical Review Branch of the 
Region I office of the Health Care Financing 
Administration, stated in her affidavit that *'by 
January 15, i985, iPROs] . . . will have assumed 
[alt] Medicare review authority over all Medi* 
care certified rehabilitation hospital[s] in 
Region I.** [Seconci Affidavit of Annette 
Kasabian.] If the PROs and not the 
intermediaries are to be the Medicare reviewers 
of future inpatient hospital rehabilitation, then 
they should receive notice of the invalidity of 
Bulletin No 175 as well This is particularly 



true since, according to the plaintiffs, the PRO 
criteria for rehabilitation hospital coverage 
adopt the Intermediary Manual and Bulletin 
No. 175 sundards 

Therefore, it is ORDERED that the defen* 
dant notify all Professional Review Organiza- 
tions in Region I that: (1) Bulletin No. 175 has 
been declared invalid by the United Sutc* Dis- 
trict Court and that it is no longer in effect; (2) 
that to the extent that HCFA Intermediary 
Manual §3101.11 incorporates Bulletin No. 
175, 11 is void and of no effect. This coiin 
FURTHER ORDERS that all court^rdcred 
notification ordered be completed by the Secre- 
tary 90 days from the date of this ruling. 

The plaintiffs have also requested that the 
court require the defendant to notify all claim* 
ants who have been denied Medicare coverage 
for inpatient hospital rehabilitation since Janu- 
ary 1, 1976 (when Bulletin No. 175 was issued), 
or 1980 (when this lawsuit was filed), and to 
provide an opportunity for a second de novo 
administrative hearing. Since -this request has 
not been submitted to the Magistrate for consid- 
eration, the court declines to rule on this 
request. The court will refer plaintiffs' request 
to the Magistrate if the request is made in 
motion form. 

As amplified and modified by the foregoing, 
the Magistrate's Recommended Ruling on 
Plaintiffs' Motion for A More Specific Order, 
Defendant's Motion to Alter or Amend Class 
Certification, and Defendant's Motion for 
Reconsideration is accepted and approved 

SO ORDERED 



(^34,620) Community Convalescent Center of Naperville, Incorporated v. Aetna Life 
and Casualty Company. 

PRRB Hearing Dec. No. 85-D25, Mar. 19, 1985 (cost reporting period ending Oct. 31, 1982). 
Medicare: Space Costs of Physical Therapy Department 

Provider reimbursement — Cost dau and cost rinding--Cost finding schedules— •Alloca- 
tion of space costs to physical therapy department — A corridor in th" basement of a skilled 
nursing facility could not be included by the provider in allocating the space costs of its physical 
therapy department Even though the provider had claimed that the corridor was used exclusively 
by physical therapy patients for gait training, substantial evidence demonstrated that the corridor 
is a common area that afford:; equal access to all who use it. The weighting proposed by the 
intermediary, resulting in an allowance of a portion of one-half of the corridor space for the time the 
physical therapist could have been involved ;n gait training, was not appropriate according to the 
averaging principle generally applied under Reg. Sec. 105.453. 

Scef 6480 



Issue. 

Has the Intermediary properly determined 
the space used by the Physical Therapy Depart- 
ment^ 
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Summary of Facts 

The provider is a skilled nursing laciiity The 
provider filed its cost report for the year ended 
October 31, 1982, claiming a Itn"*.]! of corridor 
for use by the Physical Therapy Department In 
the Notice of Program Reimbursement (NPR) 
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in federt! court ts t claim arising under federal 
Uw. 28 U^.C.§ 1331 (1982). 

We have said that a provider's right to reim* 
bursement resulu from "a sUtutory business 
relationship." Cue v. Weinberger, 523 F.2d 
6Q2, 607 (2d Qr. 1975). Although the relation- 
ship may be effectuated by meartS of a provider 
contract, all rights to reimbursement arise 
under the applicable statutes. Just as we held in 
Ci5e» 523 Fid at 609>10, that some obligations 
of provider* are statutorily determined (e.g., 
compliance with safety standards), so are a pro* 
vider*t rights statutorily determined, unless 
those ri^ts are explicitly provided for in the 
agreement Having determined the appropriate 
statute of limitations period^ we turn to an anal- 
ysis of whether there are any triable factual 
disputes concerning when the claims accrued. 

B. No Triibk Ftctutl Issues 

Because of the thrcc-ycar limitations period, 
all claims accruing prior to March 23, 1978 are 
time*baned. The district court found t!iat all of 
appellant's claims had accrual before that date. 
With regard to those claims for improper deduc- 
tions, Hollander does not dispute that these 
deductions were made between 1970-76 and 
that he knew the deductions were made at that 
time. A claim alleging damages arising from 
these deductions accrues when notice. is pro- 
vided of the deductions. fUnd v. Brezen'off, SbS 
F.Supp. 532. 533 (E.D.N.y. 1982). Since appel- 
lant conceded that he knew of the deductions no 
laUr than 1976, the limiutions period for the 



last claim accrued in 1976, and all claims are 
now time*barred. 

With respect to the rejected claims, appellant 
relies on the Chief Accountant's affidavit. 
Although certain that the claims bad been 
rejected prior to March 23, 1978 the Chief 
Accountant could not provide the exact day of 
notification. Appellant asserU that bfcause the 
dates of notification are unknown, a factua 
dispute exists as to whether the claims were 
processed or rejection notices sent. 

Appellant's latest claim could not have been 
submitted after May 1976. His cause uf action 
accrued on the date that he knew or should have 
known that the claims were rejected. Id. at 533. 
In Rand, the court noted that providers must 
resubmit their original claims for reimburse- 
ment if th^ have not recevied responses on 
their initial filings. Failure to receive a response 
within six months of filing a claim puts a pro- 
vider on notice of a failure to reimburse, and it 
then has the burden to either resubmit or refile 
its claim. Id. at 534. At th£t point, a provider's 
cause of action for that injury has accrued. Id 
Thus, six months after submitting its last claim 
for reimbursement, appellant's cause of action 
accrued on all claims which were either rejected 
or for which appellant had received no !sponse. 
November 1976 is therefore the cut-off date and 
this action filed in 1981 is untimely. 

III. CONCLUSION 

The order is affirmed. 
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VS. District C^urt, District of C^nnecUcuU Civ. No. H.78.541(JAC), Apr. 23, 1986. 

Medicare: Entitlement to Physical Therapy Services 

Noticef, detennlnationi, and »ppealf— Exhaustion of administraUve remedies— Judicial 
review of legality of latermediMry MtnuuJ provisions.— A U.S. district court has jurisdiction to 
hear beneficiaries claim that sections of the Medicare Intermediary Manual and administration of 
benefiU for skilled physical therapy services under those sections by intermediaries are statutorily 
and constitutionally deficient. The Secretary of HHS contended that the district court lacked 
jurisdiction over such an action pursuant to the provisions of 42 U.S.C. Sec. 405(g), which requires 
that a claimant exhaust administrative remedies before proceeding to federal court. 

A y.S. court of appeals hu held that judicial waiver of the exhaustion requirement is 
appropriate »vherc Irreparable harm exisU, exhaustion would be futile to vindicate procedural rights 
and the claim is at leut "subsUntially" collateral ^o the entitlemen; ta benefits. With respect to 
Irreparable harm, the beneficiaries have raised a colorable claim that recovery of retroactive 
benefiU would not be fully compensatory. Many of the beneficiaries who discontinued their physical 
therapy prematurely so as not to exhaust their personal financial resources will never be able to 
achieve as complete a recovery as would have been possible had their benefits not initially been 
denied. Next, the beneficiaries complam fundamentally of a procedural irregularity and not of the 
Secretary's substantive jUndards of eligibility. Therefore, the beneficiaries state a claim that is 
sufficiently collateral to the benefit claims of iu members to permit waiver of the exhaustion 
requirement. Finally, the beneficiaries have also satisfied the futility requirement because in the 
instant case, ahhcu|h exhaustion might have resulted in recovery of benefits for some members of 
the clau, the administrative process cannot vindicate the procedural rights asserted in this case. It 
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U unreahMir locxneci ihc Scrrftarv lo con>tdcr »ubsianiial chanKW in iht ^utttn^ adfrn.iorain'e 
review syttvm at the tx hcM of a Mnj^lc hcncficiary 
Sec 1 13.540 035 

Medicare Part A coverage— Extended care aervice*— Skilled phyiical therapy—Suffi- 
dcncy of coverage.— The Secrciary of HH^f practice of denying skillctl physical ihcrapv tx>nefiis 
under Part K of Medicare on ihe ha&is of arbitrary presumptions or "ruk-x nf ihumlV* viola ics 
Medicare statutes ami -egulaiions. and the Due Process Clause of the U S ConMiiuiion. Under the 
SecreUry's procedures, as outlined in the Med/ca/v Intcrmcditry MMuai Inicrmediarics actually 
awarded coverage to only a small number of patienU who demonstrated a rapid rccovciy of body 
functions, and even thoce patients generally received no more than two weeks of coverage. 

The applicable regulations and the relevant portions of the MmumI dearly contemplate that 
each patient will receive an individualized assessment of bis need for daily skilled physical therapy, 
btsed on the facts and ciKumsunces of h^ particular case. It is contrary to the regulations for an 
intermediary to deny benefiu on the basis of informal presumptions or rules of thumb that are 
applied across the board without regard to the medical conditions or therapeutic requ ire n. nits of the 
individual patient. Therefore, the SecreUry is enjoined from using arbitrary and inflexible practices 
in determining a patient's entitlement to physical therapy coverage and is further required to give 
an individualized evaluation of each patient's medical condition and therapeutic needs. 

See f 1325. 



[Text of Decision] 

/ntroducifdn 

Cawanes, District Judge: This action chal- 
lengts practices and procedures that allegedly 
have been used by the SecreUry of the United 
Sutcs Department of Health and Human Ser- 
vices (•'the defendant** or "the SecreUry**)' to 
deny Medicare beneHu for physical therapy to a 
certifled clau of eklerly Connecticut residenU 
(•theplainUffs**).' 

The plaintiffs contend that the defendant's 
biased procedures for reviewing Medicare cUints 
and his practice of routinely denying Medicare 
coverage fx crrtain categories of physical ther- 
apy rendered by skilled nursing facilities 
C5NFS**) violate '.heir rights under Part A of 
Title XVIII of the Social Security Act ("the 
Medicare Act**), 42 U5.C. $]395-]395zz. and 
the Due Process Clause of the Fifth Amendment 
to *be United Sutes Constitution. The Medicare 
Act entitles members of the plaintiff class to 
ptt3rment of the "reasonable and nccessa^ 
cosu of "post-hon>ital extended care services for 
up to ICQ days during any spell of illness.** 42 
U5.C HI395d(aX2). ]395y(aX]). Thex ser- 



vices arc covered under Pirt A of Medicare only 
if the patient receives "skilled nuning care . . . 
or other skilled rehabiliution services, which as 
a practical matter can only be provided In a 
skilled nursing facility on an inpatient basis.** 
42U5.Cf l395f(aX2XC). 

The SecreUry may contract with private 
organizatioos (known as "fis^ intermediaries") 
(or assisunce in the administration of the Medi- 
care Act.' The intermediaries determine the 
amount of Medicare reimbursement payable to 
SNFs and other service providers. 42 U.S.C. 
f ]395h(aX See generally Knemer v. Heckkr, 
737 TM 214, 214-217 (2d Or. 1984) ("Kne^ 
mer") (general description of Medicare pro- 
gram). A decision by an intermediary denying 
coverage under Part A of the Medicare Act is 
subject to administrative and judicial review. 
U^C|1395ff. 

The plaintiffs request that the court enjoin 
and declare illegal the defendant's methods for 
determining eligibility for physical therapy ar/- 
erage under Part A of Medicare and impose a 
new set of procedures in their place. In addition, 
the plaintiffs ask that the defendant be required 



(Sfoct the fliini ol tMs MtioR. the Mne «f U* deptn- 
BMiM •( wUck Utt defeiMhat to Scocunr kst been cbajif«d 
u Utt tIaUcd Sutct DepuUMftt ti Healih aad Husma 
SwvtorilHS^ 

«H pJtlStli the pofidesaod prsctkctaf Utt drfaidtnt 
tWdi «t cktSattd bmiA, ha/t btm «r wiM be dcnkd 
IMkut Hf* A otcaded cm awm pkyaktl thtr* 
•py Md RlMbUutiv* Mnrkov sad whwf cUlM l«v«lv« M 
MMMt {« ooBUavcny- a«( k« Uwn ItjOOa** Stt Rullac « 
Umim fw CUnCmlfloUM (Hied ify 5. tW): Mint 
m DrfmdMt'i UoUm tm Swmaujy JadfaKiu (fiiid Auf. 
*. tW) rSiiauMry JudfiMnt RuW*) «t tS &1 ^ cr^ 
•MC af the panki the dcfwitiM «f the pkinUff thu hta 
b*ni MfTMfcd by dektion af the urords "«r will be" m • 
rtMk •( the baldmf el the Suprtne Couft in Httkkr v. 
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JUr«er. 4t6VS.e02 (19S4> rtUotcT) (in onkr to meet 
the MiMnuvibIc JuritdictiomI requirtmeni «( 42 VS.C. 
|405U)> • d*im mwi htve hrok pmcntcd (t the Seat' 
ttiyX See PUtatUb' UiMppwd Metkm (or Modiflcatiflo of 
Qm DrTuiitioa (likd April 19. t9g5 u^l gnnud AprU 22, 
tmX mtifOJiiUio r. Ysmki ^2 VS. (£2, TCt 
<t979) (dut •cUew iMinuiiwbk punuuit lo 42 VS.C 
1 403(1) '*m imt m i he mcmbenbi'p ol the cU» to limited to 
theee wW nett the rtqulftwcnu «l fiSat aKtMi]**) 

' Hwee Rtcal intenned«nn MlmtAtoicr the MnUcsre Act 
la GoMeakvt See Oniried OfftcUt Transcnpt «l Trul 
(TO it 261. Bectwe the mtermcdtork* trc tittnU el ihe 
drfcfMbnt. ihtir pnctket «re lettl}/ i'nputahle to dcfcn- 
dut. Sec Knemer v. Httkkt. 7S7 f26 214. 215 l2d Or. 
\^){''KnemerY 
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10 reconsider iheir claims fur physical therapy 
benefiis that previously were (icnietl 

Upon A consideration of the full record of this 
case, includinx the leslimuny and cxhihils 
offered al ihc four-day non-jury trial and the 
po»t4rial findings and memoranda submitted hy 
the parties, the court en'ets thr fc^lowinS find> 
ings of fact and conclusions of i w pursuant to 
Rule 52(a). Fed. R.Civ.P. 

I. Findinpof Fact 

A. DeacriplioaofthePi*mUfr CtMSs 

1. There are a,>prox*:.i>tely 20.000 patienu 
fesiding in Coaoc t'«,ut*s 220 SNFa. Certified 
Official Transcript of Trial ('Tr/') at 143. The 
typical patient is in his early to mid-80s. Tr. 
143, 313. Many of these patients, perhaps as 
Dwny as SO percent, require physical therapy 
services in the nursing home. Tr. 192, 257. 

2. Members of the plaintiff class pften receive 
physical therapy as treatment for strokes, frac- 
tured h:ps, and other broken bones. Tr. 12, 246^ 

3. The typical class member is afflicted with 
multiple disabilities that tnay complicate and 
proknf his rehabiliution. Tr. SO, 283, 31 1-3I2. 
316. See 42 CF.R. |409J3(aXI) (recogn^ting 
that patienu with multiple disabilities often 
require more exier^ive nursing or rehabiliution 
services than do patienu with a single disabit- 

A PUintifft'Need forSkUkd PbyskM! Tbcnpy 

4. Physical therapy is a sJuUed profession. A 
physical therapist can achieve greater success in 
the rehabUitation of a patient than can a person 
wlto is untrained in physical therapy. Tr. 50, 75, 
283-284,293,337. 

5. Patienu vary considerably in the extent 
tnd the tpttd of their response to a program of 
physical therapy. Tr. 316. See Plaintiffs' 
Exhibit 26 (He*hb Insunnce Afanuaf 13 
("HIM-13'*]> at f3IOl^c), (d). for examp'- 
tome stroke patienu may respond £*ow!y tu 
physical therapy during their first weeks in the 
nursing home because of the effecu of medica- 
tion and emotional trauma. Tr. 22-24. It is 
therefore difficult to predict the physical ther- 
apy that will be required by a particular patient 
based on the experience of other patients. Tr. 
22.24,28a 

6. The court crediu the uncontroverted tesl* 
mony of the plaintiffs' medical experU that 
daily skilled physical therapy is often required 



during each of the following stages of the 
patient's rchAhiliiaiiun 

(a) Patients often need daily skilled physi- 
cal therapy during the- ••non-wcighi-bcaring*' 
stage o^ rchabiliialion Tr. 52. 278-279, 285, 
3 IS/ This is ihe stage at which the patient 
cannot ulace his weight on his injured leg or 
foot. I ch therapy may be necessary, for 
example, to prevent the patient's joints from 
stiffening and his muscles from wasting while 
his injury hcalr Tr. 5I« 285. 

(b) A patient whose a^'m or leg h^s been 
ampuuted may often require daily skilled 
physical therapy during the perk C before be 
is fitted for a prosthesis. Amputees who do not 
receive physical therapy during this period 
may develop wuted stumps and contractures 
in their hips and nuy have a more difficult 
time when therapy eventually is begun. Tr. 
84-85. 

(c) A patient nuy require daily skilled 
physical inerapy in order to mainuin as well 
as to increase body strength and function. Tr. 
317. For example, a patient with a hip frac- 
ture may require daily skilled physical ther> 
apy to prevent the remainder of his body from 
deteriorating during the period in which he is 
immobilized. 

(d) A patient nuy require daily skilled 
physical therapy even if he is able lo ''ambu- 
late*' (that is, walk with the assistance of a 
walker or autches) for up to 50 feet with 
supervision. Tr. 318-319. 

<e) Passive "range of motion" exercises 
(that is, exercises in which ihe affected body 
par; ;s moved by another person) may require 
the skilled supervision of a physical theraptti 
on a dail> basis. Tr. 73*74. 337. 

(0 A patient ruy require daily skilled 
physical therapy for a period in excess of two 
weeks. Tr. 322. 

C. Defendant 's Pnctice of Denying Medictrc 
Covenge 

7. TliC defendant grants Medicare coverage 
for physical therapy to wily a small number of 
patienu who demon Pirate a ra^id recovery of 
body function. Even ihese patienu generally 
receive no more than two weeks of coverage. Tr. 
13-14,22,54.282.344. 

8. The defendant may deny coverage for daily 
killed physical therapy e\*en uhen such therapy 



*1lM drfoMbM** ckin thu Mt tf Um pblftUfb* wU- 
MW» ustiricd tlMt **d*Q]r ihmpy ml(hi not invt beta 
MCtmrx for a ptitkultr pttieat in the *^MQ>«ticbt-brar- 
inf" iU(c «f Kh*bUiuUon, mc Def AitnVt PoM-TriAl 
Mraiortadum at 20 * b7, tkcs not acointtty rtflcct tbe 
rcc«rdl ice Tr. 29S-298, wheft ilie witneu tuied th«t daily 
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tlwnpjr WW ideal and rcfuNd to concede that three day* «t 
therapy per week would have been adequate. Id. In any 
even:, the witncit'i teuimeny wai nddmied to the c»e «l a 
•perific peiieat raibcr than to the cax> of all pttienu in the 
"non-weichi-htanns" tiafe of rehabtliiation 
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hasbccnordcmJby theintL it's trcatinx l>hysi- 
eun.Tr.33, 239-240. 

9. It is ihe UefcfKUnt's practice to ttcny cover 
•fe for physical therapy received during the 
'*fion*weicht>bearinK** stage of rebabihtatlon. Tr. 
13,51 52.71.285,315. 

IOl It is the Ur'njdant's practice to deny 
coverace for physics) »^~^py administered to 
amputees who have not yet been fitted with 
pnMi)eMs.Tr. 70.71,84^5. 

11. It is the defendant's practice to deny 
coverage to pattenu rectiving ''maintenance'* 
pi^sical tbcnpy. Tr. 317^ia 

12. It b the defendant's prmctice to terminate 
C8vera«e for physica] therapy when the patioit 
is able to walk with the supervision of an side. 
T^. 1& However, as was established by uncon- 
uoverted expert testimony, such patienu still 
nay not ncwnt fuUy ualeu they receive addi* 
tkoal skUled physkal therapy on a daily basis. 
TV.1S^84. 

13. It is the defendant's practice to terminate 
coverage once the patient is able to ambulate 50 
icct wilh supei^tioo. Tir. 61, However, u was 
established by undisputed expeit testimony, the 
distance that a patient is able to ambulat? with 
nciervision is Qot« bv itself, determinative o( his 
need for daily skilled physical therapy. Tr. 31& 

14. It is the defendant's practice to deny 
coverage for physical therapy that consists of 
passive 'Vange^f 'rooUon** exercises. Tr. 7476. 

15. The reason typially advanced by an 
btennediary to justify the denial of Medicare 
coverage is that the physical therapy required 
by the patient is not **iki\\td.** Tr. 74*75. How* 
ever, u was esublished 1^ credible expert testi* 
mony. the intermediaries often deny coverage 
without giving adequate consideration to the 
pbysiaL) thert ry skills nquirtd in a particular 
case.Tr. 102.^.1.313,344.' 

16b Before acting on a claim. SNF penonnel 
may telephone the intermediary to discuss 
whether the patient is rovered by Medicare. Tr. 
28-29, 240-241, 32842^, 220^1. However, the 
testimony at trial revealed few instances in 
which these informal communications signlfi* 
cantly affected an intermediary's coverage 
determinations. Tr. 1^1. 



* Tbc defeiMlanl cUim* ihat «m witncu*» teMlmoRy tlut 
iMCTinctharict tm tke term '*»kiir mi m i factual nncept 
kilt merely *n* imV*y a thmboltf teymd which they were 
B«t prtpered to pe/* is uftdemincd bectUM the wiiMM did 
Mt imdenund the re(uUiory derinitioii ol "tkitL" Dcfen. 
dM)t*» PM.Trwi Menwrafvium it 18-19 k mA. Thit irfu- 
nent U wiitwut mem in vkw iA Mher imimony by (he 
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D. The Effects on PUmtiffs of Dcnutts of 
Benefits 

17. Skilled physical therapy can enable many 
ekkrly patients to leave the numrg home and 
return to the community to live independently 
Tr. 282 284, 313, 3I5JI6 Indeed, as one of the 
plaintiffs* experts testified credibly, if more eld* 
erly persons received skilled physial therapy 
after tusuining a stroke or fracture, fewer of 
these persons woukl have to spend the remain- 
der of their lives in nursing homes. Tr. 316. 326 

18. Patients who are denied Medicare cover* 
age are re^tonsible for paying for their own 
physical therapy through insurance, personal 
savings or contributions from family members. 
Tir. 50, 56^ 164. 211. In such circumstances, 
many patirats forgo medically necessary physi- 
c il therapy because they* or their families 
believe that thor cannot afford to pay for such 
therapy themselves. Tr. t, 21. i6i7, 43^C1, 
"49150^5657. 

19. A patient's recovery mav be jeopardized, 
according to the credible and unconlroverted 
testimony of the plaintiffs* medical experts, if 
the patient foricn medically necessary physical 
therapy du' ig the weeks immcdiatdy following 
his injury a illness. Tr. 25^. 56>57. 283-284. 
In sooie cases, a patient's recovery is also inhib> 
ited by the emotional distress that may result 
from a denial of Medicare coverage. Tr. 25-26. 

20. Accordingly, the denial of medical^ nec* 
euarv physical therapy benefits bu significant 
physiological, emotional and financial impUca* 
tions for many members of the plaintiff class. 

£L Z)e/emlant'sCbvefafei>etermiiRa(joniVK»s 

21. The SNT is responsible u an initial mat* 
ter for determining whether a newly admitted 
patient is to receive Medicare coverage. Tr. 13, 
144. 48; HIM*13 at §3439.1). If the SNF 
decides that tbe services to be received by the 
patient are covered 1^ Medicare, but the inter* 
mediary later reverses the SNFs decision, the 
SNF must absorb the cost of any such services if 
it *'knew, or couM be expected to know, that 
payment for such services ... couM not be 
made** under Part A of Medicare. 42 U.S.C 
51395pp(b),Tr.64. 

22. An SNF that granu a claim for Medicare 
coverage is required to provide the intermediary 
with extensive documentation of the patient's 
medical condition, the services rendered to the 
patient, and the extent of the patient's recovery. 



wiincu that revealed hb imdentindifif that "tkitted nun- 
iAC ind tkillnl rehibthutioa Krvket" arc defined for puf • 
pom ol Mcdiotre as aervke* "fimiuhed dirmly by w 
uixkr tac svfKtvuton oi |pcrK»ncl weh a» physical thcr* 
apisltl " 42 C.F R S 409JI(aM3> (etnphaib lupplied). Set 
Tr 34aMI 
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Tr.2l2-21.1. IMaintifK' bxluhii if (l)c|wMiiimuf 
Jeremiah hSynn, an employee uf tliu defendant 
l"Flynn l)c|«oMlion"J) at 10 The inicrmcdiary 
may decide un (he basis of this infurmation tu 
reverse the SNF's iniliai award uf coverage lo 
the patient. Tr. 147-148. The SNF may then be 
liable for the cost of any Krvices erroneously 
rendered to the potient. 

23. However, when the SNF denies a claim for 
Medicare coverage, the SNF i» nol required to 
provide the intermediary with any information 
concerning the patient'a condition (aside from 
bis admitting diagnosis) or the trca. nt that 
may have been ordered by the physician or 
ftndeftd by the SNF. Tr. 214-215; Flynn Depo- 
titkn at 20-21, 30. The SNF is required to 
provide addition^ documentation to the ioter- 
tnediary only if the patient seeks reconsidera- 
tion o( the SNFa denial of benefits. Accordingly, 
an SNFs denials of coverage are nu«iy, if ever, 
questioned by the intermediary unlett the 
patknt has requested reconsideration. Tr. 29, 
147,329. 

24. The Secretary fonnerly provided a cover* 
age determination procc<fure, Mmetimes called 
a **prcsumption of non>Uability,** whereby the 
SNF wu presumed not to have known or to 
have had reason to know that the services pro- 
vided to a patient were not covered under Medi* 
care. The SNF was entitled to this 
**presumption of non-Uabilitv^ onlv if it met a 
"dental rate criterion" established oy the Secre* 
Ury. HIM*13 $ 3433. The ''denial rate critlf- 
rion** was satisfied if, of the total number of 
days of care deemed by the SNF to be covered 
by Medicare, no more than 5 percent were later 
denied coverage by the intermediary. HIM* 13 
$ i 3433, 3434. An SNFa denial rate wouki typi- 
cally rise when one of its decisions to grant 
coverage was reversed by the intermediary; if its 
denial rate rose above 5 percent, the SNF would 
lose its "presumption of non-liability" and 
would be liable for 'he cost jf any further cover- 
age alknved by the Stir but later denied by the 
intermediary. Tr. 52, 145*146; HIM-13 $ 3433. 
An SNF could at lease theoretically have kttt iu 
"presumption of non- lability** by erroneously 
den^ng coverage in m>re than 10 percent of its 
toul claims, see HIM-13 $ 3439^, however, 
there was no evidence i»^al an SNF wu ever 
threatened with the loss of iu "presumption of 
non-liability" for denials rathuT than awards of 
coverage. The "presumption of non -I lability" 
was eliminated by the Secretary in revised regu- 
lations that took effect March 24, 1966. 51 Fed. 
Reg. 6222 (Feb. 21, 1966). 

25. Because SNFs were more likely to lose 
their "presumption of non -liability" by errone- 
ously granting coverage than by erroneously 
denying coverage, see Findings of Fact 22-24, 
supra, some SNFs tended to decide "questiona- 
ble" claims by "crnng always on the side of 
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ilciiving. raihcr thjn alhmmK* hhimrc in 
order to |>nM.r\r ihcir ••|>r^•^um^HH^n ul non- 
liability - Tr H8.N9.328 

F. Adminr>{rati\ i* Rcx'icw of Ocnuh uf /A-nr/ii* 

26. Between January 1. 1977 jml SepU-mbcr 
30. 1979, the number of initial io\-erai?i deler- 
minaiwns issued by Medicare inlenneiliarics for 
patients residing in Connecticut nursing homes 
was 74315, or 2^67 each month. Plaintiffs' 
Exhibit 11 (Defendant's Answers to Plaintiffs' 
First Interrogatxies) at 4. Approximately 98 
percent of these determinations were denials. 
Tr. 186, 167. Plaintiffs' Exhibit 15. 

27. A subsuntial pacentage of these denials 
were for physical therapy benefits. For example, 
a former administrative law judge at the Social 
Security Administration Office of Hearings and 
Appeals in Hartford. (Connecticut, who ruled on 
approximately 300 Medicare cases between 
1972 and 1982, testified credibly that approxi* 
mately 250 of these cases concerned claims for 
SNF coverage in which physical therapy was an 
"imporunt component" Tr. 95. He granted 
additional coverage in 75 percent to 80 percent 
of the physical therapy cases; typically, he gave 
the claimanu **mo$t. if not all" of the relief that 
they had requested. Tr. 102*104. 

28. In addition, the record contains two 
surveys of cases in which initial denials of Medi- 
care coverage to SNF patienu were appealed by 

Asrisunce to Medicare Patients. Of these 
503 cases, 292, or 58 percent, involved claims 
for physical therapy. Tr. 257, 192; PUintiffs' 
ExhibiU 14, 20. Of the 292 cases in which physi- 
cal therapy coverage had been denied, 82 per- 
cent were eventually reversed on appeal to the 
intermediary, the Secretary or a federal district 
court Tr. 193, 259; .^Uiniif fa' Exhibit 20. 

29. Few denials of Medicare coverage for SNF 
services are ever appealed. For example, in the 
period from January 1, 1977 to September 30, 
1979, only 2.4 percent of all SNF initial deter- 
minations were appealed for reconsideration by 
the intermediary and only 03 percent were 
taken to a subsequent hearing before an admin- 
istrati^w law judge. Defendant's Answer to 
Plaintilfs' Interrogatories at 5, 6 (Plaintiffs' 
Exhibit 12, 13). The failure of many SNF 
patients *.o appeal their denials of benefits is 
attributable in significant part to their age and 
ill health. Tr 184, 344445. See also David v. 
Htckkr, 5V: F.Supp. 1033, 1044 (ED.N.Y. 
1984) (Weinstein, C.J.) (taking judicial notice 
that "numerous erroneous determinations lof 
Medicare Part B benefits] are not appealed" 
because of "the difficulty of the elderly in deal- 
ing with bureaucratic hurdles"). 

30. It often takes more than a year to appeal 
a denial of Medicare benefits For example, the 
family of one of the plaintiffs waited sixteen 
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muiiih^ KittM'n l)K miiul ili'iii.il in No\cmber 
1977 •imi ilirSci ri'Lirv s ili't tsmn KrAnitng hcne* 
fils in KLirrli 1979 IVamitff's Ktltthu 1 (Tran- 
srri|i( in Cq^ uf W'Juf tut; lltts delay is not 
aty|Nr.i] Vhtnuiii' Kthtbiis U.20 

11. Conclusions of Law 

A Jurisdiction 

tA a threshold mailer, (he defendant, relying 
on the decision of the Supreme Court in Heckhr 
V. Ringer, 466 U.S. 602 (1984) ("Rirf.en, con- 
tends that the court lacks jurisdiction over this 
action pursuant to 42 U.S.C. §405(i)fi 

Section 405(g) requires that a claimant 
exhaust administrative remedies before proceed- 
ing in federal court. Sec Ringer, suprt, 466 VS. 
at 617. There are two requirements for exhaus> 
tior. under Section 405(g): First, there is the so- 
called "non waivable"* requirement that t claim 
for benefits previously must have been 
presented to the Secreury. See id.; Mathews v. 
EJdndge, 424 U.S. 319, 328 (1976); Qty of New 
York V. Heckler, 742 F.2d 729, 735 (2d Gr. 
1964) (Newman, J.) COty of New Vbri"), affg 
578 F.Supp. 1109 (E.D.N.Y. 1984) (Weinstcift. 
CJ.), cert gnnted, 106 S.Cl. 57 (1985). There 
can be no doubt that the members of the plain* 
tiff class, who by definition have had daims for 
Medicare benefiu denied by the Secreury, have 
aatisfied ihe presentment requirement See 
Ringer, supr», 460 US. tt 617; Oty of New 
York supn, 742 T2d at 735; PlainUffs' Memo- 
randum in Response to Defendant's Memoran- 
dum on the Significance of Gty of New York v. 
HeckJer (Hied Jan. 7, 1985) at 34 (describjif 
defendant's denial of plaintiffs' claims); Recom* 
mended Ruling on Motion to Dismiu (filed Dec 
19, 1979) ("Motion to Dismiss Ruling") (Eagan, 
M.) at 3 adopted by endorsement ruling 
^entered Dec. 26, 1979) (Clarie, CJ., to whom 
this case origiAall/ was assigned). 

Second, there ts the so^lled "waivable" 
requirement that a' claim for benefits must }i5ve 
been fully pursued at the administrative leveL 
See Ringer, supr*, 466 VS. at 617; Oty ofNc ' 
York, supr», 742 F2d at 735. This exliauslion 
requirement may be dispensed with by the 
courts in appropriate circumstances. See Ringer, 



sui>r.i, Mit I S M (AH ( it\ til Svw i ttrk. suitra, 
742 F -*d .n 7.V> 

Tiw llrlun^l.llll(^ in vvhirh vurh "juchcial 
waiver" iif Ihr fxh.utsuon r(.(|Uiremi'nl m.iy be 
appru}>ri.iif wrrt dcMrribal by our CuurJ of 
Appeals in Ciiy uf Nciv Vork, a cjst- deiided 
after Rin^cr The court held thai 

(t]he Supremi' Court ha> adoptctl c practical 
approach lu section 40.S(g)'$ exhaustion 
requirement The Court has approved judicial 
waiver where plaintiffs legal claims are col* 
lateral to the demand for benefits, where 
exhaustion would be futile, or where the harm 
suffered pending exhaustion would be irrepa* 
rable. ... In the absence of express guidance 
(from the Supreme Court as to whether futtl« 
ity, collaterality and irreparable harm must 
all be present for judicial waiver of the 
exhaustion requirement], we have uken the 
view that no one factor is critical [ciutioti 
omitted] We have adopted a more general 
approach, balancing the competing considera* 
ttons to arrive at a just r^ult under the 
circumstances presented. City of New )torK 
wpn,742 T2dtl7Z6. 

In that case, which involved a challenge to an 
improper presumption used by the Secreury to 
determine eligibility for Social Security disabilty 
benefits, the Court of Appeals held that judicial 
waiver was appropriate where irreparable harm 
existed, exhaustion would have been futile to 
vindicate procedural righu md the claim was at 
lust "subsuntially" collateral to the entitle- 
ment to oencfits. Id. at 736-737. The court will 
consider the application of each of these three 
criteria to the facu of the insunt case. 

First, with respect to ih^ issue of irreparable 
harm, the court holds tlial in the insunt case, as 
in City oi'New York, supn, 742 F2d at 736. the 
^'claimants have raised a colorable claim that 
recwery of retroactive benefiu would not be 
fully comp"* ^*MQTy." Many of <hi plaintiffs who 
disccntin^co their ph.^'-Jical therapy prema- 
turely as not to exhaust their personal finan- 
cial resources will nc^xr be able to achieve as 
complete 9 rrxovery us would have been possible 
had their benefits not initially been denied See 
Findings of Fact 19. ZO Moreover, for some of 



*42 C| 40$(f ) pravMa, ia penincr • - tu 

Any individu»), tfier tny ftn*! deHf • Swrctuy 

fludc tfi«r a betri r u wtudi be 'Xth/t 
of the tnMKjU in o itrovtrty, auy mch 
dcdtkabjrachniK oocmubcik« * after 

the maibaf t» him U notice ti Mich :t wck 

further time as the Sccnurr <My tu. t ihtU 

be bfouihi is the dtitrkt c*urt of the Un * for the 

JudkUl dMrkt in which Ihe ^Uintiff rtsk «r hu M* 
prindpil phcc U busiott. or. U be doe* not ratde or have 
hb pnaap^l pUcc of butincM within any mch Jgdkial 
diiinct, in the United Sutn DtUnct Court for the Dutnct 
of ColumbU. 
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VhU ^xtMn IS made appltcal t to the Medicare Act ty 42 

The defen^r t prcvHWuy (and uuucccufully) dulieat<d 
the cuirt'j pnadtCtMi over thb actica Sec Riecoc mended 
Rurtnt or I'Vfjn to rnmm(rited Dec 19, t979)(Eacan. 
H ) at 2'?. M opicdbftrxkntmttit futiniimXtrtd Dec 26» 
t979) (Ctarh, CJ., whom ihb caw onfinaUy waj 
aaaiined). Tc the cstent that the appCkabk kw h.^ chanced 
•Incc the denial of deferKUnt'a motton te dUmaaa, the bsue 
of nibfect nutier junathctrnt properly may be citertAined 
•ttm juncture Sec Rule f2rhX3), Fed F.Gv F However, 
to the ejitcnt that the mrk 1^1 cmeru are uit) relevant, 
the earlier rvlrnf ts the law wf the case. 
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ihe itlaintiffs in thi in>tjni case, .is for \umv of 
ihe plaiiiliffN in Ctiy <*f New York, "the trauma 
of haviMK U'nifii> lui off" mav ilscif have 
"triRRer(c(l] a x^xrc mcOical sciluck" that can- 
not be curui by an eventual awnnl of benefits 
578 h\ Supp at 1118 See Findinjc^ of Fact 19. 
20 Finally, the court has found in ihc instant 
a$c. as the cli^tnct court found in City of Netv 
York, that "(b]ecause of their disability, many 
members of ihe ||)lainiiff) class wrrc incapable 
of challenging the bureaucracy." 578 F^upp at 
!!!8, and therefore Htrc unable to avoid the 
pcnnanent loss of thar benefits Sec Finding of 
Fact 29. 

Second, the court holds that the claims of the 
plaintiff class are at least "substantially" colbt- 
era! to the benefit claims of the individual class 
merben. See Cty of New York, supn, 742 
F2«j at 737. The insunt case is clearly distin* 
guishmble in this respect from Ringer, suprt, A66 
U5. at 61S-616, where the Oxirt found that the 
respondents were merely claiming that they 
should be reimbursed for certain surgical proce- 
dures and tbat« if the respondents prevailed, 
"only essentially ministerial details will remain 
before (they) vrould receive reimbursement.** 
The court has previously concluded in the 
instant case, however* that the "planitiffs do not 
allege that use of a new eligibility sundard will 
automatically entitle them to beneHts or ph> 
cal therapy.** Motion to Dbmiss Ruling at 4-5. 
See genen//y D^vid v. HeckJer, 591 F.Supp. at 
1039 ("(t)he instant case is distinguishable 
(from Riiigei] since plaintiffs seek prospective 
relief against a continuing illegal practice rather 
than specinc benents"). 

It is true that the plaintiffs' challenge to the 
defendant's practice of denying Medicare cover- 
age for certain categories of physical therapy is 
not wholly collatera] to the plaintiffs' individual 
claims for benefits. However, this claim is simi- 
lar to the claim of the plaintiffs in City of New 
York. was held to be "subsUntially" collat- 
er:;i to their claims for beneHts and therefore to 
"present an appropriate circumstance for 
waiver.** 742 F.2d at 737. In City of New York, 
the plaintiffs argued that the Secretary 
employed an across-the-board presumption 
instead of making the rcqu' id individualized 
determination of each claimant's eligibility for 
disability benefits; in the instant case, the plain- 
tiffs argue that the Secretary denies Medicare 
benefits on the basis of informal "rules of 
thumb** that fail to take into account each 
claimant's individualized need for the daily 
skilled physical therapy to which he is entitled 
under the appliable statute and regulations. 
Accordingly, the court holds that in this case, as 
in Cty of New York, "the (plaintn.') class . . . 
complains fundamentally of a procedural irregu* 
lanty and not of the Secretary's substantive 
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5t.ind.ir<l> of t'li>t»lulil\. " n( ai 737. and there- 
fori li.i> M.itui a i inim that sufficiently collat- 
crjl to ihc tKMitii claims of its members to 
permit \\ni\ir of the i*xhausiion requirement 

Finally, ihc courl holds that (he plaintiffs 
have also ^ti>ficd the futility requirement 
because in the instant case, as in City of New 
York, supra, 742 F 2d at 737. "(ajllhough 
exhaustion might have resulted in recovery of 
. . . benefits for some members of the class, as 
was also true in [Mathews v. EJdridgt], the 
administrative process cannot vindicate the pro- 
cedural rights asserted in this litigation" It 
would be just as unicalutic in this case as it was 
in Mathews v. Eldriogt and City of New York 
10 "expect that the Secretary would consider 
substantial «*hanges in the current administra- 
tive review system at the behest of a »ngle aid 
recipic'.t ... in an adjudicatory context.'* 
Mithcws V. Eldridge, suptt, 424 U^. at 330» 
City of New York, supr*, 742 F.2d at 737. There 
is no evidence in the instant case that the Secre- 
Ury has "consider(ed] subsUntial changes'] in 
his procedures for evaluating claims for physical 
therapy benefits despite the frequency with 
which his initial denials of such benefiu have 
been reversed by administrative law judges and 
federal district courts. See Findings of Fact 27« 
28. Indeed, the aged and infirm have been 
offered no assurance that the SecreUry ever 
consider such changes no matter how any 
more denials of physical therapy bencHts are 
reversed on appeal. 

Accordingly, after "balancing the competing 
considerations (of futility, collaterality and 
irreparable harm] to arrive at a just result 
under the circumstances presented.'* Cty of 
New York, supr», 742 F2d at 736, the court 
concludes that the plaintiffs have met the waiv- 
able as well as the nonwaivable requiremenu for 
junsdiction pursuant to 42 U.S.C. §405(g}. li is 
therefore unnecessary to consider the planitiffs* 
claim that the court may also exercise manda- 
mus Jurisdiction over this action pursuant to 28 
U^C5I36I. 

B. Merits 

The plaintiffs make two claims on the merits. 
First, they allege that the intermediaries' prac* 
tice of routinely denying allegedly meritorious 
claims for physical therapy coverage violates 
applicable statutes and regulations. Second* 
they claim :hat the defendant'a former *Vaiver 
of liability" procedure is impermissibly biased 
because it has encouraged SNfa to deny alleg- 
edly meritorious claims. It is asserted that thene 
practices, alone and in combination, hav« 
deprived the plaintiffs of a protected property 
interest uithout due process of law in violation 
of the Fifth Amendment to the United States 
Constitution 
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/. The IntcrmedmiCA ' Pnctice of Denying 
Physical Therapy China 

The testimony at iris! establii^ a practice 
on the of the intermediaries of denying 
physical t'terapy benefits uiuler Part A o( Medi* 
care for maintenance therapy, for non^weight* 
bearing therapy administered to fracture 
patienu. for passive "range-of'raottoo** activi* 
ties, for patients who can ambulate 50 feet with 
supervision and for amputees who have not been 
fitted with prostheses. See Findings of Fact 9, 
lOL U, 12. The testimony also esubltsbcd that 
the intermediaries generally allow Medicare 
coverage for no more that than two weeks of 



physical ihcrapv ^H.c htmltng uf Fact 8 The 
c'HJft hulds fur ihc fdllowinx reasons thai these 
practices deny {tatirnis coverage for skilled 
physical ihcrajty that otherwise mi^ht be cov* 
ered by Medicate, sec Finding uf Fact 6. and are 
contrary to the applicable law and regulations. 
The high rate of reversal of mtermedbry deni« 
als, see Findings of Fact 27, 28, is indicati>x of 
the incorrectness of the intermediaries' prac« 
ticcs. 

The Secretary has promulgated regulations 
wt:h respect to the pnysical therapy services 
covered by Medicare. See 42 CF.R. 
§ 409.30409 J6.^ In addition, he has published a 



' TItt court, rcjcctioc varioiM chcitefifc* b)r IW pbJMi^ 
!■ t » i ow b r to wpixM tlx iralMhy of t>r d rfri id> i '» nfiM- 
tJoM. SoMMry JifdkpaMt lUiOac ot 4*I0l 

42 CFX f prwkSn. JMcra/b: 

(•) DtTmUh^ A» wod m tWi mxim, "lUM aaning 
Md lUHed idMbditatiM •trvka* acww Mtvioc Umc 

( t ) Arc «rderod br o pkyiidu: 

(2) lUqvirt the skiliof tccMctl or pnloiM pmoa- 
ad Mdi as itfiiicred aorm* Bccaoed practkat (vocmIom!) 
wmm» fkyiial iJwrspisu. omipoHoi! iknpiou, mi 
ipMck potMociiU or oudielocitu; lod 

(3) Ai^hmuahcd directly ty, or under tike wipcTVM w a of. 



(b) Sptdlk eaatStkm for wttxint kvti ct cur nqvbt- 
matu. 

(l)Tbc bcncTicUiy must rcquirt tUHcd narunf or lUIIed 
ffhtUUlouon texvim. or both, cm a d«tly tiottL 
• • • 

(J) TW doiJy skilled wvlccs mvtt be ones that, u • 
practki] Botter, can ooly be provided m • SL*r, m aa 
iapoticat faosrtw 

42 CFJL f 409^ provides: 

(•) Tbc Kivice ntiit be lo inbotnily ooiapki ibat it cm 
bt ssldy and effectively performed only by. or uuler tb* 
wpervisioa of. profesoioMi or tednjcoJ pctmumL 

(b) A condition tbat does not onEosrily rcquir* sklHod 
texvfcc* »ay rcqw/e tbem because of spcdol aedical co»* 
pKcotioni. Uadcr tbose rimimUKta. • service tbst is 
■MioOy no»«tilkd (such ts tbooefitted ta f 409^d)) my 
bocarttadertd skiOed beouic it nwt be p ei for n ed or super* 
vised by sluOcd nunini or rtbabiliuiioii pcrsonaeL .» 

(c) Tbc rtstoratioii potential of a paticat b not t)« 
4eddtiif foaor la detcnmainf wbctber skilkd services arc 
•ceded. Even if fuU rccomy or mn&cal iAprovtmcnt is net 
ponibie, a patient may need ikilled services to prcveat 
fortberdctcrioratJon or preserve currtot capobiliiic*. . . . 

42CFJL I409J3 pmides. htmilt*: 

(s) Semen lbs f couU qualify t» other tidJkdBwui^cr 
MkiJkd nhMbHimho atrvxt*— 

(t) OvtnU mtiitttmeni smt evtlmtiea cf an ptuulht 
dmiopmcnt. nsasifttKm. and cvshutioei oi • paticat care 
pUo based OQ it* pbysKiso's orders corttUtute skilkd ser* 
vicet when, because ct the patlcfli's physical or meatsJ 
oonditton. those activities require the iftvoivrmtnt ct ttdiai- 
cat or profcssionsi pcrsonnd in order to meet the patKni*s 
accdt. promote recovery, tnd ensure mcdrcsl ssfety. This 
wouM include the rTuiuxtmertt ct s plan iftvo(vin( only s 



variety of personal care services wheo. ia fi^ of tbc 
paUoM'a ccnditkn. tbc aorcfaic of tbow serrkcs requtfca 
tbc lavctvwa m of tednkat or jrcfrisiMMl perMoneL For 
ciaaplc. aa afiaf patient «Hh a history of dMbetcs mt^ 
Wtm aad aafiaa pectcris who is roevmwf f root aa open 
fcdcctio* of a fracture cf the aedt of tbc itaw rcquirci. 
WMnc oihtf service^ c»rc6d sUn csrc, appropriate oral 
■ odi c s i is m . a diabetic diet, aa carrasc pro|rs« u pit- 
^wfc aMtodc tone and body osMfitioaf and chocrvation to 
dnsct si^ of deterioration in his or her candUion or 
t oi nniatJ sni reonHiac from restricted, but lacreasiM 
MbiGty. AkboMgh aay of tbc requirod services couU bt 
pcrfinncd by a property tnotroctod person, such a person 
Koukl noi have tbc abibty u understand the relaiiomhip 
between tbc services aad cvabNic the ttttisuic effect of one 
stfvice on tbc other. Sinee the aaturc of potient's comfition. 
Hfc; and tauDobihty create a hith potential for serioua 
conpticatioM^ such aa undcntandtof is essential ta ensure 
that paticntH •ecovery and ssfety. Under these drcu»> 
lUoccs the Biaaoccineat of tbc plan of care wouU rcqoirc 
tbc ricilla of a aursc even thou^ tbc individual services arc 
m skilled. SkUle^ pisaainc and mascnnent activities arc 
m ahvay* speafKalty idcnUfiod in tbc patient's cfaoieal 
rcoord. llMrcforc, if tbc patieai's overall eoaoiiioo would 
support a ViaSim that recov er y and safety can be assured 
only if the total care b ptonaed, Moaafcd, snd evaluated by 
tocbMcal or professional p c i so na d. it would be appropriau 
u infer that skilled service* arc beiac provyied. 

(2) JbservstJiananda i oessawicof thep$tket's duutging 
cco&tioo. Observation and assesiawu o<s:;rt0te skJled 
services wbea tbc skills of a technical or profesMonal person 
arc required to identify and cvahiste tbc psttCAt's need for 
MocEficatian of treatment for addittonal mcdxal p rocedu r e s 
tauil hi* or her cooditMo b stabiEced. ... Likewise, surgical 
patieau traasfcrrcd from a hospital to « skilled nortiac 
faoKiy wbtle ia tbc caoplicated uottabilacd post-cpersttvc 
period, c-X< oftrr a hip prosthesa or cataract turftry, auy 
Mcd continued dose skilled «owtoru>( for post-operaiive 
coaipticatiotts.and adverse reaction . 



(c) Servicn wbkh would qmbfy ms skilled rebMbthutton 
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(1) Ontoin(asacs*meni of rrhabliiation need and poten- 
tial: Services concurrent wiih ibe manscemeoi of a patient 
car* pIsA, iftchidtni tests and mesuiremcnis of raRfc of 
tnctivn, strenfth, balance, coordination, endurance, func. 
tional ability, activitm of daily ttvinf. prrrtpfual defrciis. 
speech and Itnfuacc or hcanni dtsordrn; 

(2) Therapeutic exercises or actmtks^ Therapeuirc cxer« 
cises or actmlies whKh. because of Ibe irpr of tscrciscs 
employed or the condilton of the palicni. nitnl be performrd 
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HcMlth InsufMnce Manual 13 ("HIM. 13"). 
which 15 intended lo guide mtcfmcdtanes in 
(Fuotnoie Continued) 

by gr under the MpervuMw qf i q^hHed pbyiiul ihcripMi 
or occtipti'Mul tberipiM i» enMirc the ufety o( the ptitm 
Md ihecffccrtventMcrf ibe trestment. 

(3) Gait cvtluatMi and trauuinr Gait cvahatioo aad 
inhaat (omalMd lo reworr ruoaton in a pattern viMae 

la walk hM been impaired bjr nevrchijcal. ntMcular. 
•r ifccfctai abaanwalrty; 

(4) Kaact af NMtao caemaca: Rai^ af MMiQO eierciaea 
«rMdi are pan of the active trcatoMat of a tpecinc dneaar 
aiatc wkkk fcaa ftauhed !■ the of. or mtrtaiw af. 
mtkOky (aa cvidewad by a UwrapiM'a aates Ami^ ika 
dcgraaaMliaa iHi a«d ikadesm ta be rrMandk 

(5> Wa i tf— arr thtnpr Miiaifafr tlwrapy. «1m 
tte apadaSaad faiMteife aad jai^aNM of a qvaliM iWr. 
apte h nq/dnd ta dcaio aad taiablitk n waiatrMaft 
prcmja baaad aa aa Wtial cvaluatiaa and periadK raaa- 
" ■■ I 'l l «f dte patkat'a accdi; aad caatouat mit Ika 
patkac'a capacity aad caleraace . . . 



deiermininK whether individual claims for pay. 
ment arc to be cw-crcd by Mcdicar; * The appli. 



(d) IVraaNalcwr arrvfcet. fmaaal care aervicca wWk da 
aM raquire Uk akil af QuaSfied ledhaicaj ar pfrfriiiiaal 
pf imimI art aal akjBed acrvkcs ciccpi gadcr the droMi* 
juncta tperincd ia f 409J2(b)L Pmonal cart servic» 
iadud(;butaTtac: liaitcd ta^ Uw folWiaf: 

(13) Ccacral mp c rwaaa of cxercim wliicb bave beca 
uuiht ta Uw paticai; iadudbf the actual canyioc r<t of 
RuIatcmiKc pcaraaM. U, the performance of tie rrpeti- 
tfvt caercucs rtquired ta auiauta fMctiao do au nquirt 
Um tkitk af a thcrapiit and wmdd aat coouiime dulled 
rehabiUtatiaa aovicca (mc parapipli (c) of tkta teamX 
SmUarty. repetWaua cacrciNa ta inprwT gait, aiainum 
Areoftli. ar aaduraacc; patahr cmcjca to aumum ttitt 
af MMiaa ia paralyaad catitaitics. wkicli are not related ta 
a ipadTic taaa af foactian; aad aaUivt vaiUsf do net 
caaatJtiiU akUM rciMbUiutiaa aervicea. 

42CJJL f 409J4 prvvUaa. iMttr*Ji»: 

(a) Ta awat the daily baala requircatcnt tpenned in 
|409Jl(bXl). tbc Mawiac fftqueiicy b requtred 

(1) SUflcd awahic lenffcev or »kiHed rehabiliiation »er. 
vkaa HMNi W aaadad aad provided 7 da>a a «tek: or 

(2) aa ta c e ptiaa, U lUIM reliabibutwn mvkn «re 
aat av^ilabla ; day* a «aek, thoM lenncet aunt he Mtdcd 
and pr^ridad at laa« S da>aa wock. 

^SuauMiy JadCMM »aj (ranted in fa\w of defendant 
aa the laaaa af vkctlMr HIM-IJ «aa prwnulptcd in vwla- 
Uaa af appficabia aiatutca and federal refulationiL Set Sum- 
maty jud^Mcat Ridiac at 14. 

Hlli.13 f 3I01J prvvidea. ia pcrtment part. 

A. Cattnlr^T* be oovtrtd physical therapy serwca the 
•cmieca muM rriau directly and tpenfially to an acttvt 
wrftun treatment rctimca eitablnhcd by the pbyvioaa 
after any nerdad omsolution «nth the qualined phyuci) 
tbcrapbt an^ mutt be reaaonaUe and ittcciury to the 
treatment af the ladividuari inncs* it injury. 

B. RtaMutk snd Sentury- To be roiUMlrrrd reaiona* 
bie and neceuary the ronowmx ccnJitwM muu be mri 

<a)The xrvKts must be conudcrtd u»n arcr^xrd stin- 
darda of medical practice to he a HtcifK and Hfrciive 
treatment for the patient's cooJitton. 
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(b) tbe smirea must he of sue** a hrvdof compieiiiy arNl 
sa|4miicalMi or the romliltoa of tbe patient must be suck 
that ;be irrvK-es r(fiv<rcd can be safety utd effectuxty 
performed only by t qualified pkysKol taerspiit ar iukW 
kis supervisMn Servicca «*ick da not require the perform' 
ance or supervise of a physical ikeraput are tM CMwd- 
cred reasonable or necessary pbyswal tkcrapy aervkcSt cvea 
if tbey are perfgrmcd or supervised by a physical tkcrsptst. 
(When tke intermediary detcrmtaca the acrrkea (anuked 
were of a tyjie tkat could have been aafc^ aad cfkcUwIy 
perfarmcd cmty by a quaKTwd phyakal therapist or uader 
hia sofiervisiofi, It akaold prcawae tbM sudl aervicea «trt 
praperly auperviaadL t i aa am. this aasi ia ptiaa ia nbttable 
aad if ia Ike cawraa af prac»mh» dalawi tke iatanaadUry 
fiadB tkat physical tkcrapy aarricaa arc aat be«« faraiskad 
Mder Kaper aupemaNa. tke kMcnaadbty skaiiM dcay tke 



(c) Tkcrt MM be aa aipa ct aliaa that tke coadkiaa ^ 
imprmv aiiniricaady h a rcaaaMbk (aad fnwratty predict, 
able) period af time baaid m tka iiuMmtii awda in tka 
physician af tke paticat'a miaratiaa patcntial after any 
needed cauauUatiaa viUi the quaCTicd physical thcrspist or 
the acrvxca aMst be neccaaaiy to the catabiiskmeat af a safe 
and cfCtai^T maiateaaace prafran rcQutred m conncctMO 
widi a qxofie discaae autc, and 

(d) Tlie amouai. frequency, and duration of tbe services 
must be rea s ooa b te. 



1. itcMorafnT Thcnpy. To constitute pbjucal thenpy a 
service must, amonc other thincs. be reasonable and neces- 
sary to (he treatment of the individuaTs Uloess. If an 
indniduars expected restoratian potential would be i^sif. 
Qincaat ta relation to the citent and duration of phyncal 
therapy seniccs required to achiOT suck potcrttui tbe 
physical therapy would not be cenudercd rtasooable aad 
neccsury In addition, there must be an ei(«cut>on rbst 
the patient's condition wiQ tmprmT ia a (enerally predict, 
able period of time. Howetxr, if at any point ia tbe treat* 
ment of an Illness, it is determined that tbe expecutiofts 
will not materuluc the services will no kncer be considertd 
reasonable and oeceasary. aad tho'. therefwe, should be 
excluded frors coiTrafe under 142 C. | lW5)ta)t I )] 

2 Ma«»ciuncriVqirram. Tke .Tpetitl\Tscr\xe» required 
to mamiain funain frnerally da not im-ohx comples and 
sofihtsticaicd ph>'sical therapy proccdures.«and conse- 
quently the judcment and skill of a qualified pi^^l thera- 
pist are not required for safety and effcctt\'eness. 
H<Mvn\Tr, in certain instances tbe qtecialned kn:wledfe 
and ^iditment of c quakned physical thenpbt may be 
required lo rstabluk a maiaietwnce program. For example, 
a Parkinson patient who has not been under a res(orati\T 
physics I therapy procram may require tbe serwes of a 
physical therapist to detcrmi/M what type of exercises «ill 
coninbuie the mor* to mamloin ibe patient's present func. 
tional lc\ie> 

In such utuaiions the miiial e^-aluaiicn of the patifni's 
needs, the de«iKninic by the qualified ph>*sical thcraptM of a 
mainiensnre prtcram vhich is approprutc toihe capsniy 
and loIrrsfKe of tbe patient and tbe trtstmcni otijectimof 
the t^ivsKun. tbe intiruciwn of tbe patient or wi^vnivt 
prrMjnnrl cjt.»nia or nutunn personnel (or fsmilv menv- 
bers where {thvsKal ihcrs|fv ii heint furmdicd on an aulpa< 
licnl ha«»i m rarrvinc inil ibe )»ri<ram and such infrequent 
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cable regulations and the relevant {wrtiuns of 
HIM-13 clearly contemplate that each patient 
will receive an imlivulualizctJ assessment uf his 
need for (laily skilled physical therapy based on 
the facts arid circumstances of his iMrticular 
case. 

For example, the reipilations authorize cover- 
age for pKyiical therapy **exerci$es or activities 
which, because of the type of exercises employed 
or the condition of the ptltent, must be per- 
formed bv or ufxler the supervision of a quali- 
fied physial therapist or occupational therapist 
to ensure the safety of the patient and the 
effectiveness of the treatment." 42 C.F.R. 
$409J3<eX2) (emphasis added). The regula- 
ticos similarly prosride that maintenance physi- 
cal therapy will qualify for Medicare coverage 
*Srben the spcdalixed knowledge and judgment 
of a qualified therapist is required to design and 
csublish a maintenance program based on an 
initial evaluatico Mnd pakdic reassessment cf 
the patient's needs, and consistent with the 
patienVs capacity and tolerance.'* 42 C.F.R. 
$409J3(cX5) (emphasis addedX The regula* 
tions likewise alkw coverage for *'{r]ange of 
motion exercises which are part of the active 
treatment of a specific disease suu which has 
resulted in a loss of, or restriction of, mobility 
(u evidenced hy a therapist's notes showing the 
degree of motion lost and the degree to be 
restoredir 42 CTJt 5409.23<eX4) (emphasU 
added). 

It is clearly contrary to such regulations for 
an intermediary to deny benefit" n the basis of 



informal lirc&umpiions. or *'rulcs of {humb," 
that are a|iplictl across the board without regard 
to the medical rondidon or thcra|>cutic require* 
mcnts of the individual patient Cf. City of New 
York, suprx, 742 ?2d at 752-733 (enjoining 
administrative practice of employing a pre- 
sumption in Social Security disability dctermi* 
nations that was inconsistent with applicable 
Uw). 

This is not to say :hat all or even most of the 
class members who were denied coverage for 
physical therapy as a result of the 
intermediaries' inflexible and arbitrary prac- 
tices ought to have received coverage. However, 
the Secretary cannot permit his intermediaries 
to use blanket rules not supported or luthorized 
by any applicable law or regulations to deny 
what otherwise might be meritorious claims. 

The various arguments offered by the Secre* 
tary tn support of the intermediaries' practices 
are unpersuasive and unsupported by the record 
of this case. In his Post*Trta| Memorandum 
(filed July 13, 19W) at 20 * a7, the SecreUry 
argues that physicel therapy benefits are not 
available for patients in the **non*wetght bear* 
ing'^ stage of rehabiliution and for amputees 
who have not vet received prostheses, because 
such patients do not require daily therapy and 
because Part B of Medicare may provide cover* 
age for three days a week of therapy for patients 
who have purchased this opJonal health insur* 
ance. For one thing, the intermediaries' prt^ 
sumption that such patients never require 
skilled p4iysical therapy on a dally basis is 



(Footnote Continued) 

iwvalMtkM M may be r t quir cd would oontUtute pbyvical 
ikftpjr. 

Who* * pstkMt ku beat under i retentive pkytlcal 
Uwrapy prtcran. tl» piqriicKJ thcrapot •h«ttM rcr^^ 
ncvaiuttlBf iht coftdblJM and tij^aiat tny cxmbe pr»- 
frui la vUdi tlM ptUm Is cafiied. CoMequoiUy. wbcn 
U Is dctcniUaed tlMt w fwthcr ftauntior I* poMiUe. Um 
phyikaltbcnpiit should bavc sbcady deticned the nuiate' 
MM* prtfrtm nqmnd and toMmcted the paikm. tup- 
porUv* ptfitMrt (w banty aciBbcn wher* phjrtkat 
ihenpy Is bdi« furahbed m an wtpttkm buU) m the 
anylH oM W the fntnm. Therefore, where a nulnte- 
nuM pntn» Is Mt tuabfiihfd natU after the re««r*tKT 
piQnrical tbcrftpy pnfra* hM beca coMpletcd. h would not 
be tilde wd mMMhIe and aecoMiy u the tratmeot of 
the patieai's caoditJeii aad w*uld be cMhided f rao) covcrmc* 
«ider(42U5£.}!19Sy(sXt)]. 

C ApptkMiim tf CvUeSocM. The (of mng diic mMo n 
nhiBtnics the sppCotion «( the abov* ^indeluies to the 
nort coninoo nodtKtks tui pnccduret utiliMd ta the 
treatflKAt of psticnts: 



2. Ce/l Tnmtfit. C*li evaluation * i tretfttna fumnhcd 
a patient whoie ability to walk ht been impoimi by neuro- 
logicaJ, muscvUr, or liekul abnormahty requiret ihe tkJIla 
of a qvaitficd phjruol thenptsi However, tfMito*atuaii«n 
and IrainiiHi caniM rtawnably be especial le imtirave 
•tcntncantiy iSe paticni's ability to walk, luch tttvKn 
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wouU MK be comidered reawnable and iwccatanr. Repetl- 
tioua aerciics to iaprove fait or maintain Mrcaith and 
cadurance and auUUvc wanung. such as provided fai sup- 
port for fctbk or unsiabk pottenls, art appropriatelx pr»- 
vtded by supportive pei/onnel. e#. aides or noninf 
penonnd. and do not require the skills of a quaUied phyai* 
cat therapist. 



•4. lUait ol Motion Trsu. Only the qualiflcd physical 
therapia may perform rante of motion lesu and, therefore* 
such tciu wotthi coRsttiute physical therapy. 

5. Tbenptwk Exercm*. Therapeutic eaemsea whkh 
must be performed by or under the supervision of the 
Qualifled physical therapia .% due either to the type of 
caercbc employed or 10 ibe condition of the patient would 
consttiute physical therapy. Ranee of mottoo eieretse* 
rcqidrc the skills of a quahfled physical therapist only when 
they a/e part of the active ircaimew of a speciflc disease 
which has resulted i« a loaa or restriction of mobihty (aa 
evidenced by pliysical therapy notes showinf the dcfrec of 
motion lost and the def ree to be restored) and such enr 
ctscs. aiber because of ibeir nature (or) the condition of the 
patient, may only be performed ufely and effectively by or 
under the fupenriuon of a quahried physical iberaput 
Generally, ranxe of motion exercucs which art not relaicd to 
the resioraiion of a sperinc iou of , tction but raiher are 
retolcd lu the mamtenarKe of funciion (sec B2) do not 
require ihe vkilli of a qualifttd ph>-»Kal iherapiM 
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incunMNlini uilh the uitcoiitroMrint iiMimoiiy 
of the piamtiffs' mittiiat cxinTts Si* hiiutin); uf 
Fart 6 Vur ^nuthiT. the ikknilanrs nrKumcnt 
that lortial co\Tra](c of a i;ivrn Mrrvirc under 
Part B of Mnlicarc somehow forcrloses full cov* 
eraife of that service under P'rt A of Medicare 
appears to coriflict with the regulatory require* 
ment that, in determining whether skdicd nurs- 
ing or rehabihtation scr\'iccs can "as a practical 
matter" be provided only by an SNF. "the 
availability of Medicare payment for those ser- 
vicci may not be a factor." 42 C.F.R. 
S409J5(a) 

In addition, the Secretary contends that any 
conflict .between the plaintiffs' experts and the 
intermediaries with respect to the need of a 
given category of patient for daily skilled physi- 
cal therapy is nothing more than a "bcn» fide 
professional different of opinion." Defendant's 
Post-Trial Memorandum at 16 & n.5. However* 
the only evidence offered by the defendant in 
support of this pn^Msition* see Tr. 75-76, is 
limited to the question of whether coverage 
ought to be prodded for rangeK>f-moUon exer- 
cises. The defendant hAS offered no evidence of 
any **bcnM fide profession^] difference of opin- 
ion** concerning noo> weight-bearing thcrapy« 
maintenance therapy, therapy for amputees 
who are awaiting prostheses or therapy for 
patienu who can ambulate 50 feet with supervi- 
sion. Furthermore* even assuming for the argu* 
ment thst some professional difference of 
opinion exists with respect to range-of* motion 
exercises, the regulations expressly provide cov- 
erage for such exercises whenever they are "part 
of the active treatment of a speciHc disease 
state which has resulted in a loss of. or restric- 
Uon of. mobility." 42 C.F.R- 5409.33(cX4). 

Finally, the defendant mainuins that the 
intermediaries' denials of coverage cannot be 
characterized as arbitrary because employees of 
an intermediary sometimes are available to dis- 
cuss individual coverage decisions with eu.plqy- 
ees of an SNF. See Finding of Fact 16; 
Defendant's Post-Trial Memorandum at 16-17 
& n.$. However, in the absence of any evidence 
in the record that these disoissions have caused 
iniermediaries to alter their coverage decisions 
in more than isolated instances, see idl, the court 
cannot Hnd that these occasional informal com- 
munications between SNFs and their 
intermediaries afford the pUintiffs the individt>- 
allied determinations of their eligibility for 
sldlled physical therapy to which they are enti- 
tled under the applicable regulations. 

In order to determine whether the 
intermediaries* improper denial practices vio- 
late the Due Process Clause of the Fifth Amend- 
ment, the court must apply the balancing test 
enunciated by the Supreme Court in Mathtws v, 
Ekiridge, supra. 424 VS at 335 That test 
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rcquiro (Ik iouri lu toiisutir ihra UiMtnti fac- 
tors 

[f]irst. the i»ri\jti iniiriM ihjt »itt he 
affccicil by the ofiiciai artum. H*cwid. the risk 
of an rrruncous ilcprivaiiun of such inierol 
through proci>(luri» UMrd. and the iirohablc 
value, if any, uf additional or substitute pro- 
cedural safeguards: and finally, the Go\'ern- 
ment's interest, including the function 
involved and the fiscal and administrative 
burdens that the additional or substitute pro- 
cedural requirement would entail. Sec A'rae- 
mer, supn. 717 F.2d at 221 (applying 
Mtthcws V. Eldridgc balancing test in due 
process challenge to Secretary's "presumption 
of non-liability" procedure). 

The private interest at suke in this action is 
highly significant. A denial of a Medicare claim 
for physical therapy benefits has important 
physiological, psychological, and financial impli- 
cations for the plaintiffs. See Findings of Fact 
17*20. As the Court of Appeals heU in Kntmcr, 
which also involved the denial of Medicare bene- 
fiu to SNF p«tienls, the pri/ate interest in such 
cases is particularly great because the costs of 
SNF care "can financially cripple all but the 
very wealthy" in a matter of weeks and "dwiin- 
ishf] the probability that a patient could choose 
to continue receiving medical care.** 737 F2d at 
222. 

The risk that the plaintiffs will erroneously be 
deprived of their Medicare benefits is great 
indeed, as is demonstrated by the high percent- 
agf; of decisions denying physical therapy cover- 
age that are reversed on appeal See Findings of 
Fact 27-28. In addition, many other patients 
with potentially meritorious claims are physi- 
cally or menully incapable of pursuing an 
administrative appeal See Finding of Fact 29. 
See also D^vkS v. HeekJcr, supn, 591 F.Supp. at 
1044 (holding that even a 33 percent re\'er» 1 
rate esubltshed a ''subsuntial** risk that plain- 
tiffs would be erroneously deprived of Medicare 
Part B benefits and that "numerous erroneous 
determinations [denying benefits) are not 
appealed*'). It is clear that additional safe- 
guards will significantly reduce the risk that 
members cH the plaintiff clau will continue to be 
erroneously deprived of their benefits. 

Finally, alternative procedural safeguards 
designee to ensure .hat Medicare coverage 
determinations are made on the basis- of the 
individual patient's medical condition and ther- 
apeutic requirements, rather than on the basis 
of arbitrarv and inflexible presumptions, see 
Section IIC. infn. will entail no greater "fiscal 
and admmistrative burdens" for the go\*ern- 
ment than are contemplated by the applicable 
law and regulations. Furthermore, these safe- 
guards, b>* ensuring that members of the plain- 
tiff class receive the medically necessary 
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phy al ihcrapy to which they may he entitled 
um.,r Medicare, may actually reduce the "fiscal 
burdens" on the federal and state treasuries by 
enabling more elderly persons to live indepen- 
dently ouuidc nursing homes. Sec Finding of 
Fad 17. 

Accordingly, for the reasons stated above, the 
court concludes that the defendant's practices of 
determining el^ibiiity for skilled physica] iber* 
apy benefits under Part A of Mediare vtolate 
the Due Process Clause of the Fifth Amend- 
ment.* 

2. The SeaeUry's Procedures for Reviewing 
SNFCoventge Decisions 

The plaintiffs also contend that the Secre 
taiys **presumpljco of ooa^iability.** see Find- 
ings o( Fact 23, 24» has caused the SNFs' initial 
determinations of Medicare coverage U be 
impermissibly biased against the cranting of 
benefits^ In support of this c*aim» the plaintiffs 
have offered testimony that some SNF p er son- 
nel have tended in **9uestionable^ situaticfts to 
"err[| always on the side of denying, rather than 
aUowing** coverage in order to preserve their 
"presumption of non-liability.** See Finding of 
Fact 24. 

The Secretary has since the conclusion of this 
trial promulgated regulations that temtnated 
the "presumpu'on of non -liability" effective 
March 24» i986wSee51 Fed Reg. 6222. Accord- 
ingly, the plaintiffs' challenge to the Secretai/s 
"presumption of non-liabtlity** procedure must 
be deemed moot 

It appears that the new regulations h^ve noi 
eliminated cerUtn other practices that were 
criticised by the plaintiffs in connection with 
tlieir challenge to the "prcs^jmption of non-lia- 
bility.** For example, the intfrmediarics presum- 
ably may continue to fcrHlnixe SNFs* awards of 
coverage more thorcjghly than SNFs* denials of 
coverage. See Findtnp of Fact 22, 23. However, 
the recocxf contains insufficient evidence to per- 
suade the court that the Secreury*s current 
procedures for reviewing SNF coverage determi- 
nations operate in a manner that is impermisu- 
bly biased against the members of the plaintiff 
class. 

Mom^r, to the extent that the SNFs may 
have felt undue pressure in the fnst to deny 
arguably mcritorius claims for physical therapy 
coverage, any such pressure is likely to be 
reduced substantially as a result of the remedy 
to be provided in this action. It is to this ques- 
tion th^t the court now turns. 



(' Kdtcf 

The issue of lehcf ha» not l)cvn extensively 
briefed by the jxirtiCN to this action. However, 
the plaintiffs have suigte^tcd that the Secretary 
be required to adopt a pa*sumption of Medicare 
coverage whenever the patient's treating physi- 
cian prescribes a program of daily physical ther> 
apy; the Secretary couki rebut this presumption, 
according to the plaimiffs, by offering substan- 
tial evidence (based cn more than a 'paper 
record**) that the services prcxribed by the phy- 
sician are not covered by Medicare. The court 
finds that such a procedure is unsupported by 
any statutory or regulatory authority and is 
likely to saddle the government with "ftscal and 
administrative burdens" beyond those that 
would be appropriate under the balancing test 
of MMthews v. Etdridge; indeed, the effect of 
such a procedure coukl be to permit doctors to 
dispense Medicare benefiu without the coo- 
strainu of intermediary review. 

Although the plaintiffs are not entitled to the 
remedy that they h£ve requested, they are enti- 
tled to some relief. Accordingly, an order shall 
enter declaring unlawful the intermediaries' 
improper practices of denying claims for physic 
cal therapy beneras. enjoining the future use of 
such pTKtices and instructing the SecreUry 
properly to supervise determinations of physical 
therapy coverage made by his intermediaries. 
Members of the plaintiff class whose claims 
were denied based on practices of the 
intermediaries that have been fouttd to be 
unsupported by applicable regulations, see Sec- 
tion UB<!). supra, and who have not prevailed 
on appeal, are entitled to reconsideration of 
their claims. See generally Cty of New York, 
supra, 742 F2d at 739^74a 

The parties shall confer and submit to the 
court, by no later than June 20, 1986, a pro- 
posed judgment effectuating this decision. The 
proposed judgment shall include a description of 
the procedure that is to be used by the SecreUry 
in reconsidering the plaintiffs' claims for bene- 
fits. 

Conclusion 

The court has jurisdiction over this action 
pursuant to 42 U.SC. 5405(g). The plaintiffs 
are entitled to judgment with respect their 
challenge to the intermediaries' improper prac- 
tices of evaluating claims for physical therapy 
benefiu under Part A of Medicare. The plain- 
tiffs' challenge to the defendant's "presumption 
of non-tiability ' has been rendered noot by the 
defendant's termination of that procedure. By 



*The rUtniUlt, rtljrinc «o Jones v CMhfsnc^ 576 T2a 12 
(2d CIr 1978), abo n:te m cqtui pr^ection cbim uierttni 
that thoac rldtrly people who appeal ibnr dcnUb of Mtit- 
ore covmite Utiantrly rcctfvt bcncftu while ihcae mho do 
aoc appeal »rc pcrmanentlx depnvcd ot covtra<e Alibouitk 
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Ibr court need not rtich Ihu claim in tu(*'t o( itftditpoutton 
of Ihe plainliffft' due imceu challenge to ihe drfcviant't 
covmXt dettrfninattcn prortdum. the court ttann m pa»»- 
atx thai Joon v C»Uhno w ckarlv ditln«ui»haNc both 
ieKtllyandfactiMm fromthr raxcat har 
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no later ihan June 2(). \9H(>. iht {Mriirs shall 
sutHnit a pro]NAcU )U(lKincni cuiisisU'nt with ihis 
detision together wtih any a|»|»ru|irt.-iu* orders 
and suppof (in)( mcmoranUa 



li Is su itrticriti 



lyJvanU. 



Fifty ReaidenU of Park PIcaaant Nuraing Home v. Commonwealth of Penn- 



Pennsylvania Commonwealth Court. No. 2905 CD. 1964. Jan. 10. 1986. 

Before: RocEJts, MacPhaiU Judges, and Bamieiu, Senior Judge. 

Medicaid: Levels-Care Change 

P«nnaylTaoia— Notice, hearing, and apptala conctroing benent — Lerel-of-cart 
duwce— Adcitu«qr of agency noticfc—Even though agency regulation* forming the basis for the 
rcductioQ in the level of care rendered to fifty nurtmg retidenU are valid, agency determination* 
reducing the residenU' level of care are revtned aince noticca fcnt to those residenu of the 
recommended reduction were inadequate under both federal and sute regulations. First, no reason 
wu given for the intended reductions in each of the reaidenU* level of care and no speapc 
regulations supporting the recommendations were dtcd Further, referencca to the agency a regula- 
tions that were listed in the notice concerned inspection of are proctdurea, not the definitions of 
akilied care which were relied upon in making the recommendations. Finally, the notice was devoid 
of detail and contained no cxplaiiation of the basis for the proposed levtM^are reduction. 

Seef 1476S.15, 14765.41. 15,632. 



(Text of Dedalon] 

ROCEXS, Judge: This is the appeal of fifty 
nursing home residents of the Park Ple'^sant 
Nursing Home (residenu) who have been receiv* 
ing skilled nursing care under the Medical Assis- 
tance Pirogram.* FoUcrmng an annual inspection, 
the Pennsylvania Department of Public Wei- 
fare'a (DPW) Inspection of Care team recom- 
mended that the care of the appellant residenu 
be redassififd from skilled to intermediate. 
PPW sent notices to the residenu recertifying 
them in accofdance with the recommendation. 
The residenu appealed this determination, and 
two days of harinp were held at which the 
hearing of fleer upheld DPW*a recommendations. 
The hearing officer's decision was afflrmed by 
DPW*a Offlce of Hearings and Appeals. The 
residents nied a request for reconsideration 
which was 'enied by DPW*s Executive Deputy 
Secretary. Ine residenu have filed a petition for 
review of the order of recertification. asking us 
to remand their cases for reevalulation because, 
as thi^ aSKrt, DPW*s procedures ivere contrary 
to law and iu own regulations. 

The residenu first claim that the DPW regu- 
lations which formed the basis for the reduction 



(a) For an individual service provided to 
the recipient to be considered a skilled care 
service, the service must: 

(i) Be needed by the patient on a daily 
basis. 

(ii) Be ordered by a physician. 

(iii) Require the skills of, and be |>rovid^ 
either directly by or under the supervision of, 
medical professionals. 

(iv) Be provided to the patient on a daily 
basis. 

(v) Be one that can only be provided, as a 
practial matter, in a skilled nursing fadUty 
on an inpatient basis. 

(vi) Be documented in the recipient's ro-xli* 
cal rKord daily. 

(vii) Be included and not excluded as a 
skilled are service in the Skilled Nursing 
Care Assessment Handbook. 55 Pa. Code 
$ 1181, Appendix £ 11(a). 

The residents claim that these criteria do not 
allow for an analysis of the patient's conditicn 
as a whoIe» which has been found to be necessary 



in the level of care to them must be invalidated by those couru interpreting a similar provision 
since "fthesej regulations examine only the defining "skilled nursing facility services" in the 
id services provided in determining 



since "(these] 
treatment and . 
whether care is skilled or not.- The DPW regu- 
lations classify skilled care services as follows: 

//. SkiHed Care Services 



Social Security Act, which sutes in pertinent 
part: 

[Tjhe term "skilled nursing facility ser- 
vices" means services which are or wert 



'Titte XIX of the Socm) Sroirily Att xfii^^^^,. 42 tylvanii which chosm to ptrtkipftte must comply the 
U5C f } l^i396(>. Tht IMKktd procram it • coopera;^ rtquiremcnu of the Social Security Act and rcfuUtions 
live fcdertUute arrancetncni. and ttaiei wch at ?cr(f^ pnxnulitatctJ ihemindcf 



Medicare and Medicaid Guide 



^ 35.375 



147 



144 



CENTER FOR MEDICARE ADVOCACY. INC 
PO BOX 171 
SOUTH WINDHAM. COWECTICUT 06266 
(203)456-7790 



ATTCINEYS 

CHARLES C HUUN 
JUDITH STCtN HUUN 



COMPUTER SPECtAUSTS 
LARRY S OLATZ 
DONNA H MtCKEUSON 



LEOAL ASSISTANTS 
EUSABETH W DYJAK 
JOANB KATZ 
JACOUEtYNM SMITH 



April 21, 1987 



Senator John Nelcher, Chairman 

United States Senate Special Committee on Aging 

G-33-Dirkson Office Building 

Washington, D.C. 20510 

Attention: David Schulke 

Dear David: 

Thank you for your kind note involving the January 13, 1987 
judgement in Po^ v. Bowen . I include a copy of the judgement 
here, together with a brief memo desc/lbing its significance. 
tet me know how I can assist further. 




Attorney at Law 



CCH:ewd 



Enclosure 
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MEMORANDUM RE: SIGNIFICANCE OF THE JUDGEMENT ISSUED IN FQX V 
aCSLEM ON JANUARY 13, 1987. 



Jose A, Cabranes, U.S. District Court Judge for the District of 
Connecticut, has issued a detailed Judgement to effectuate the 
Memorandum of Decision and Order entered in Fqx.v, Bowen. (Civil 
Action No. H-78 541) (JAC) , on April 23, 1986. In the April 23rd 
Memorandum, Judge Cabranes ruled that the Medicare 
administration's practice of arbitrarily denying Medicare skilled 
nursing facility coverage to Connecticut's residents requiring 
daily physical therapy treatments violates the Medicare statute 
and regulations and the due process clause of the United States 
Constitution . 

The recent Jpdament . filed on January 13, 1987, provides for both 
retroactive and prospective relief. Every living member of the 
Plaintiff class, i eluding those patients denied Medicare nursing 
home coverage as early as October 1978, will be notified of the 
Court's ruling by first-class mail, and offered the opportunity 
to request a good-faith, individualized redetermination of their 
entitlement to coverage, free from the arbitrary rules of thumb 
and presumptions formerly used by the federal government to deny 
benefits. 

In its Judgment the District Court provides for the appointment 
of a Special Master to oversee Medicare's nursing home coverage 
determination process. Subsequent to the entry of the Judqementr 
the Court appointed yale Law School Professor Robert A. Burt to 
be the Special Master. Professor Burt will conduct a training 
seminar for all Connecticut intermediary c-^d provider personnel 
during which he will explain the rulings of the court, including 
the requirement that beneficiaries receive an individualized 
assessment of their entitlement to skilled nursing facility 
benefits. 

Following the completion of the training seminar. Professor Burt 
will receive copies of all redeterminations issued by Medicare 
fiscal intermediaries for members of the Plaintiff class 
(Connecticut residents who received daily physical therapy 
treatments in skilled nursing facilities) , as well as copies of 
all initial coverage determination issued by skilled nursing 
facilities during a six month trial period. In addition. 
Professor Burt will undertake an in-depth analysis of randomly 
selected cases on a sample basis to determine whether the rulings 
of the Court have been properly implemented. This analysis will 
include examination of the actual medical record in the sample 
cases* Professor Burt is also empowered to interview patients, 
nursing home personnel, and attending physicians, concerning the 
sample cases he selects. 

After the six month trial period is completed. Professor Burt 
will report to the Court concerning whether the government has 
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reformed its declslon-maklng process so that patients receive 
Individualized assessments of their entitlement to coverage made 
In accordance with the Medicare statute and regulations. 

Implementation of the new Judgment In Pox should have 
revolutionary Implications for patients seeking Medicare akllled 
nursing facility coverage. The Health Care Financing 
Administration, the federal agency which administers the Medicare 
progreua, will be required to disclose the decision-making process 
in hundreds, or cvsn thousands of cases. If the coverage 
decisions rendered are arbitrarily unfair (as they have usually 
been in the past) that fact will be clearly revealed to the 
Special Master and to the Court. If the Health Care Financing 
Adminstration fails to reform its decision-making process, 
further, and more drastic, court remedies are likely. 
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New Deveiopmenis 



(1 36,030] Blanche Fox. Re presenutive of the Estate of Walter Fox, ct si. v. Bowen. 
US Djsinci Court. District of Connecticut Civ No H-78-541 (JAC). Jan 13.1987 
Msdicare* Entitlement to Physical Therapy Services 

Medicare Part A aoverage— Extended care service— Skilled physical therapy-^Suffi- 
cienqr of coverage.— •Ina*'^uch as it was previously dcCcrmined thai the Secretary of HHS and his 
agents acted illegaliy by arbitrarily denying Medicare skilled nursing facility benefits to patients 
receivii ? daily physical therapy trcaivjcnt between October 1978 and April 1986, the Sccreury 
must gi^nt retroactive and prospective lelief to the class of beneficiaries involved Thercfo.r. the 
Secretary must give written notice to all living members of the beneficiary class of their nght to 
request that their claims for Medicare skilled nursing facility benefits be redetermined. In addiiioii 
to a personalized notice by first class mail, the Secretary must publish a generalized notice to the 
beneficiaixsjclass in five newspapers ^ «ibcr publications having general distribatioD within the 
State of Connecticut, at least two of which must be publications whose target audiente is the elderly. 
Further, the Secretary must provide written notice to all providers and intermeduries of the 
judgment of the court, and a special master is ap^winted to assist in administering and evaluating 
the relief herein ordered 

Scef 1325 

Fcr a related matter between these tanie partiets, see 1986-2 Transfer Binder^ 35,374. 



(Text of Judgment] 

The court reby enters the following judg- 
ment to effcw.uate the Memorandum of Deci- 
sion and Order entered m this case on April 23, 
1986 



I Rttroictivc Rdie.' To The PUinttff C/ass 

A, The defendant will give written notice to 
all living members of the plaintiff class of their 
right to request that their claims for Medicare 
skilled nursing facility benefits be redetermined 
The precise method of notification (including, 
but no*. limited lu scpjratc notice, or notice 



• Wr exprm no opmioo concern mn WoodMock's (. >ro 
cess trj^umcni We k*sr ii lo ihc di>uif ( couri lo r<x)Sider 
that lisuc in iht first instance 



H 36,030 



01987. Commerce Clearing Hous«, Inc. 
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included as* |)art of a jktiwJic Mi^dican Pjh |{ 
noucc) i> k'fl III ihc defendant's discretion. \iUh 
viiicd. however, (hai such nuiice be by ftr!>i clas:* 
mail and coma in a response sheet and a 
stamped, self -addressed envelope to faciliiaic 
reply. 

B. In addition to the perMiitalizcd notice 
described abcnx, the defendant will publish a 
i^eneralized notice to the plaintiff class in five 
newspapers or other poblications having general 
distribotion within the State of Connecticut, at 
least two of which most be pobiications whose 
target aodience is the elderly 

C The notirc to plaintiff> described above 
'.hail inform plaintiffs that 

1 The Uniietl States Districi Court in Fox v 
BoHvn. Civil Action No H 78-541 (JAC). has 
determined that the Secretary of Health and 
Homap Services and his agents have acted illc- 
nally brtuf-n October 1978 and April 1966 by 
jrbitrarih denying Medicare .>killcd norsmg 
lacility benefit^ to (Mticnis rccei\ing daily phys- 
ual therapy triatmcnt* 

2 Am Conneciicot resulcm who \\n\ denied 
Medicare skilled nor&ing fariliiy benefit 
lietx.ecn October 1978 and the prc%cnt despite 
hi> ur her reuipi of dailv phxMcnl iherapy 
ircatmciiiN. In a member of the pljiniiff class, 
ami In em It led to have hi% or her claim redeter- 
mined h\ the defendant 

3 An\ member of the plaintiff class, or his or 
her rtpre>entati\e. desiring soch a redetcrmina- 
itun >hoold indicate that fact on (he reN{K>n>c 
bhctt enclosed with the notice, and retorn the 
response sheet to the defendant in the.sdf- 
addressed envelope enclosed 

D The response sheet shall indicate- the plain- 
l/f*s name and address, the name of the skilled 
norsing l.icility and the dales of skilled norsing 
facilitx care* at is>ui 

E In making tht redeicrminjtion, ihe defen- 
dant Will ensore thai cv^ry plaintiff receives an 
indivtdoalized assessment of his or her entiJe- 
mem to Medicare N^illed nursing facihiv cover- 
aice in jnord.inii wivh the NIemor.indom of 
DeiiMon is>oed b\ ihe couri on April 23. 1986 
Sj)eciiif:ill\ . the Jiftmiant will adhtri lo the 
folliiwinK norms 

I The defendani will no( emplo\ arbi:rar\ 
pre>omplH>n> or roles of thomb in order lo deny 
coverage, ^och prcsomptions inclode the defen- 
dant's practice of denying skilled nursing facil- 
il\ < overdue 

.4 III (Mill niN riijiiinnc m.ttnlen.inu ih(r.tp\ 

l» lor niN)\\u>;ht be.inni: uur.ipv aiiinini>- 
tereii lotraitore patients. 

I for|MNNi\i i.inm <>l mouon" .u ii\uie>. 
Medicare and Medicaid Guide 
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d tor patienis who i an ambolate 50 feet wiih 
NO|terviMon. 

e for ampotees who have not been filled wiin 
prostheses, 

f for those })atients who reqoirc daily skilled 
physical thcrap\' for a jxiriod in excess of two 
weeks 

2. The certification and orders of the attend- 
ing physician will be given doe consideration. In 
any redetermination where the defendant denies 
Medicare skilled norsing facility coverage 
despite the altendinK physician's certification 
and order that daily physical therapy be given, 
the defendant shall describe with particolarity 
wh\ the care involved is not covered by the 
M^icare program 

F Cofiios of all reiletermination decis'Ons 
shall be sent to plaintiffs' counsel, and to the 
special master dcH'ribcd in Section II C below 

11 PfiAiKCUve RcUd 

A The defendant will provi< v written notice 
to all skilled nursing facility p oviders ("provid- 
ers'*) of services and all intermediaries, inform- 
ing then that 

1 The Uniied States District Coort in Fox v 
Bowcn. Civil Action No H 78-5-11 (J AC), ha: 
dclerm.ned that the Secretary of Health and 
Homan ber\iu's and his agents have acted ille- 
gally between October 1978 and 1986 in arbi- 
trarily denying Medicare skilled norsini; facility 
benetits to patients* recemng dai]\ phiMcal 
therapy treatments 

2 In making soch determinations, providers 
and intermediaries shall henceforth ensure that 
every plaintiff receive an individualized assess- 
ment of his or her cntit'^ment to Medicare 
skilled norsing co\erage Specifically, pro\ iders 
and intermediaries will adhere to the following 
norm) 

a ProMders and intermediaries will noi 
cmpio) arbitrary presomptions or roles of 
thumb to deny co\'erage. such presomptions 
inclode providers* and intermediaries' prat 
lite of den)ing >killed norsing acihty lover 
dL*e 

1 tO|iahcnts reqomng mainienance thcrap), 

2 for non-weiKht bearing therap> adminis- 
tered 10 frai tore patienis. 

3 for passi\f rjnt»i of motion ' arli\ iIiin. 

4 for patients whu can ambolatc 50 feei with 
^oj.K'rx ision. 

5 tor .impoi< t ' ulto h.iu ti<ii iHinimcdAHh 
pri>jiii<*Mv .<nij 

0 lor tho>.' p.thuuswihi ri<ioiri <la'l\ ^ktlllli 
ph\M(.d lhir.ip\ fnr .i ;»< niKf in exffSN m jwo 
week> 

1136.030 
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h TUc KruiM .Hum jihI tTuir'' •>! itu .utLiui 
nil! I>li\ M( kummU Ih mxtiiiUK utioKk r.iiiori In 
«lcu rinin.iiMMt (\h( ri tht |»r«>Mil(.r or iiiur- 
mcdijr. (IcniCN M(<)ir.ir(- skilkil numn^ faulitx 
coxcnm (ic>}>iti the aiundmt! |>h\MCian\ rcrii- 
licaiion diid urdir ihji (Kulx ph\M(al ihcrapx 
he Kixcn. the proMilir ur intcrincdiur> shall 
doirittc uiih p.iriM ui.iriix »lix the carr 
inxolxul i> nol fuxm«i l»x ui* \Kdi< an pro 
Kram 

3 Provtdcrv uili >u|ipix ilic m<iMcr 
(k'!>cribt'd liciuxx xxtih lupio ui all coxcrage 
(icivrminjiiun notices <t.iilier dental niUiiC!) ur 
( bimN for coN'crauei iNsued bx f'rox'Kler> lur 
members uf (he* pldiniu'i class In addiiiun. the 
prmiderb viill supply ihc special maMCr incxcry 
cax* xxiih an ini(»rmaihin vhet't lontaininK the 
l>a(ien(\ prima rx jiid secondary dt.ii:noscs. and 
l^KllCa1ln^ ihi fre-quency of phwiral therapx 
ireaimentv ordered by the jiatieni's a i tending 
phx^nan 

H riu' umi shall ap|>f>ini a >{h'(mI m.isur i(» 
a»iNl Ml jdminisurin^ and ex jliuiin^ ihe relief 
proxided by this Judifmnu On ur b< fori' the 
15(h dax foiloxxjii); ihi dan oi ihis JudKincni. 
ihc panics shall submit joinilx or i-cparaielx . 
(he nanio and (|u<tlifi( aiions of imlixiduals xxdl 
inx U) umicriakt* the duiies oi s|icciai mjNier 
^fHTimd in thi^ Judgmeni Alter ^uch iiomina- 
iiuns bv the parlies the rouri «liall i^^ue an 
Order apixMniing a ^inrcial mazier 

CTlit special master ^hall have the follou|n^ 
duties 

1 The bpccial master shall conduct a seminar 
tor alt intermediary and prox'ider personnel in 
Connecticut At the Mrminar. the special 
master wilt explain the rulings of ihe court, 
including the requirement that all members 
of the plaintiff class rcceixe an indix idualiz^d 
assessment of ihor entitlement to !»ki]Ied 
nur^.n^ laeility benefits 

2 Thf s^ttctal master will re« cixc copies of all 
>Litled nurMng farilitv roxerage determina- 
tion not iec5 (cither denial notices or claims for 
coverage) issued by providers for members of 
(he plaimiff cla>!». together with the addi- 
tional information >el forth in Scrnon 
Mi Aw3> aboxe 

3 The s^HCiaf roaster xxill eh<xjy- a ramlo n 
sample of claim denials^ lor further analxsis 



sueli meihml ut Nelediuii and trequciux 
itieieoi K* Im al die reaM)nai)le discretion of 
{he >jK.fial ina>Kr K<ir puriKj'jes of su(b fur 
'her analxsis. ihi >jx;njl master will ohiam 
pies of the (lertinent mexlical record and, at 
ills or her «li>criiHjn. may interxiex* |K;rsonncl 
of the provider, the plaintiff inx-olx-cd. and the 
attending physician, as appropriate, to deter- 
mine whether plaintiffs arc receiving the indi- 
x'ldualnxd dciermmationb called for by this 
Judgment and other rulings of the cou;i 

4 The s)i*Tial maNler will receive topics of all 
rcdfierminaiion dccisuins. as set Utrxh in Sec- 
tion iiF) alrjxv 

5 All drx ufvieiil.irx material collected by the 
spcT'al master xxill be made axadahle for 
in^'iH'CiKfn hy llu partie> 

6 Afier the s|n'< lai master has collected the 
information >|h« ilied abovr for a iJCriod of six 
monih>. the sjK-ual master xvill submit a for- 
mal xvriiten report to the rouri. xviih copies to 
(oun>e! tKia'liim the sjiccial master's find- 
ings, xxhicn >hall include the proportion of 
grani> and denu of Medicare ewe rage for 
plainiiffs rcecixing dailx physicial therapy 
treatments (with respect to redeteVminationb 
in accordance xvith Section I and deiermina- 
iiohn XX tin respect to Section II). and stating 
xxheiht-r. in iht special nwstcr's opinion, the 
plaintiff clabs as a whole is receiving individu- 
alized determinations as called for by the 
rulingb of the court ' 

D After receipt of the special master's writ- 
ten report, (he court uill schedule an eviden- 
tif ry heanng at which the special master will be 
available for examination, if requested by either 
or both of the parlies or hy the court After such 
hearing, the court max issue such further orders 
as are appropriate or ncccbsary m the circum- 
stances 

£ The special master shall be compensated 
for 5cr\ices at the rale of $40 per hour, such 
comt>ensaiion lohe included in rccox'eraole costs 
under Fed R Cix V f4id). In no event shall 
('om;ienv.ition i vi < < ii the amount of $5,000 

II Is Ml ordcrid 



(136.0311 GAG Report on the Nc«ds of the Elderly in Relation to Rising Federal Coata. 

General Arcuuntmu' Ofhrc f?r/K>rr No G XO-'URI)^* l.^^ S, pumKr 30 1986 Subject 
•Mreimc ihc Needs of ElHerlx While Ke^- pom link! lo Ki^ng Ktier.ii (Vis 

Medicare/Mcdicaid. Elderly Needs and Healtli Care Costs 

Medicare and Medicaid — Health care costs of the elderly — Catastrophic illness insur- 
ance — Oxu <he nt\i v(x«r.il (ar- program^- inr jh( tUh'Ix (oold tuim under in( reading rcvuw 

^ 36,031 <^ 1987. Commerce Cleanng House. Iric 
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Harch 13, 1987 



The Honorable John Melcher 
U. S. Senate 

RooB G-233 DirXsen senate Office Building 
Washington, DC 20510 



RE: January 26, 1987 Hearing - 

U. s. Senate Special conaittee on Aging 



Dear senator Melcher: 

Because of the delay in getting a copy of the Harvard Report and its 
length, it has been eoae time since Z proaised to supply you with 
none inforaation. But first of all, ve want to thank you for the 
opportunity you gave the health insurance industry to contribute to 
yo'ir coBJiittee's examination of the catastrophic health insurance 
needs of the elderly. 

The following inforaation is in response to your request: 

1. A copy of the National Association of Insurance connissioners ' 
Bodel act regarding standards for long-term care policies along 
with a drait model regulation implementing this model act. The 
model act has been finalized by the HAIC while the model regula- 
tion is in the process of being reviewed by the HAIC. 

2. Some information regarding long-term care policies currently 
available. This information was gathered by an industry advisory 
committee as a part of their report to the naIC which addressed 
the market development of long-term care insurance. 

3. A copy of the Buyer's Guide for Medicare supplement policies. 
This Buyer's Guide is required to be given to purchasers of 
Medicare Supplement policies. 

4. A copy of a page out of a paper developed by carol Kelly, 
formerly of H.H.S. which provides some information regarding the 
affordability of long-term care insurance for the elderly. It 
should be noted that her paper assumed a premium of $450 per 
year. The reasonc that this premium is considerably lower than 



AMMrrf Om^mks: Un«iJu.' OnWu SOnuhJ Irykmmty S Om*hji PropWy and CnoAf S Corrfunon Life kwvxf 
Cornpjnr S Omtht rrurxi^ We tr^jnrt Comp*iy S THeTrp CorrfMry S Coratcureo f^ujtnct Corn*ny of Cr^U 
m MXuil o* Oruhi FuxJ Mifti|*me^ CofDpjrty jpootof oT Mutiul ot Om^ finS ft ICrVpjtnck Pw» Srwh M»n 
he , hv«<m«rt 8«ifcm ■ MiXw* oi Omihi (ntmutxantl ltd londoa tr^4nil S Urwed World trutnct (X-rp^ny 
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th« $1,200 which is Bsntioned lat»r in this letter are because 
it represents the preaiun at age 65 as opposed to the preaiua 
for the compojite of all ages above 65, benefits are liaited to 
$40 per day as opposed to providing for full charges, and 
benefits are lixited to care received in a skilled nursing 
facility. 

Additional insight regarding «f fordability of private long-term 
care insurance is gained by cosparing an average preaiua (e.g., 
$1,200) with income figures contained in **Aging America, Trends 
and Projections" prepared by yotir coimittee. For example, page 
41 shows that the aedian income in 1984 for persons age 65 and 
over was $7,349. Table 3-1 graphically displays distributions 
by level of income and I presume that more definitive data was 
available to support this graph. I a» also attaching a table 
which shows a distribution of income by size, age, and sex for 



You also asked for some inf — 'at ion regarding the cost or long-term 
care insurance, especially it, there was a spend-down deductible 
provision, m response, I have gathered some information which 
might be helpftil in giving you a rough idea of the costs involved. 

The figures that I found are for the year 1984. These figures show 
the following expenditures in 1984 for people aged 65 and over for 
nursing home charges: 

Total '^•arges $25,105,000,000 

Portion Paid by Patients (Out-of-Pocket). . . . 12,569,000,000 
Portion Paid by Private Insurance 

and Other Private Sources 46?, 000, 000 

Portion Paid by Medicare 53^,000,000 

Portion Paid by Medicaid 10,418,000,000 

Portion Paid by Other Govt. Programs 1,110,000,000 

Since there were approximately 28.5 million persons over age 65 in 
1984/ this means that the total cost of nursing home care per person 
over age 65 was approximately $880 in 1984. since the average cost 
per stay in a nursing home was around $22,000, a $2,000 deductible 
would still leave $20,000 out-of-pocket. In other words, it would 
reduce the cost that would have to be met by some insurance program 
by 2/22 or 9«. Since the cost per person was $880, a $2,000 deductible 
would reduce this to $800. This means that an average insurance 
premium to cover nursing home costs after a $2,ooo deductible would 
cost $800 for claims and possibly another $400 for marketing and 
administrative expenses, making the total premiiua $1,200.* This is 
a rough estimate of the average premium if all 28.5 million partici- 
pated in a program that paid ioo% of charges in excess of $2,000 
without limit. Actually, premiums would probably vary by age at 
issue and reflect the impact of some underwriting selection and 
limitations on daily benefit levels. 



♦This is for individual insurance. Group policies would involve 
lower expenses and premiums. 
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All Of the8« figure are basftd on 1984 data and would have to be 
adjusted upward for the inflation that has taken place since that 
tlBe. 

I hav« reviewed the Harvard report entitled "Medicare: Coming of 
Age, A Proposal for Reform" and find that it discusses many avenues 
for controlling Medicare costs that call for additional analysis and 
possibly testing of their practicality. Here, increasing price 
coapstition among providers might have been included* 

Regarding proposed chemges in Medicare's benefit structure, I 
beli«ve they may have overlooked the fact that the vast majority of 
the elderly have supplemental insurance via private plans or Medi- 
caid. • Further, their suggestion that Medicare be eJcpanded to cover 
annual physical exams should be supported by studies of their impact 
on health rather than assumptions. Also, the statement that private 
Medicare Supplement plans duplicate Medicare benefits is false as I 
stated at your hearing. 

I believe their concerns regarding the viability of private long- 
term care insurance are unfounded. First, their statement that 
younger citizens are unwilling to purchase such insurance is not 
supported by any study and is made at a time wnen citizens have 
misunderstandings regarding Medicare benefits for this care. 
Second, private plans cover home health care contrary to their 
statement. Finally, the report overlooks the funding of private 
insurance on a group basis which entails minimal administrative 
expense. 

One final observation is that the report does not make suggestions 
that would help the aged file claims under the Medicare program. 
From i>ersonal experience, I suspect that few of the elderly under- 
stand th*- slaim filing system and this creates problems for them. 
One solu .xon would be to require all providers to file the claims 
for their Medicare patients. 

Senator Melcher, again we appreciate the opportunity to present the 
views of the health insurance industry and want you to know that you 
should feel free to call on us if we can be of further service in 
this matter. 



Sincerely yours, 



tobert B. Shapland 
Vic© President and Actuary 
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ATTACHMENT FIVE 



Draft: 12/d/86 

LON&-TEm CARE INSURANCE nOOEL ACT 

T«bU of Contents 
StctlOn 1. Purpott 
$tctlon 2. Scop* 
Station 3. Short Title 
Stctlon 4. Definitions 

Section 5. Limits of Group Long Term Care Insurance 

Section 6. Disclosure and Performance Standards for Long-Term Care 



Section 7. Administrative Procedures 
Section 8. Severability 
Section 9. Effective Date 

Saction I. Purpose 

The purpose of this Act is to promote the public interests to promote the 
availability of long-term care insurance poHcies^ to protect applicants 
for long-term care insurance as defined from unfair or deceptive sales or 
•nrollment practices, to establish standards for long-tern care insurance, 
to facilitate public underatending and comparison of long-term cere 
insurance policies, and to facilitate flexibility and innovation in the 
development of long-term care insurance coverage. 

CoMents: The purpose clause evidences legislative intent to protect the 
public while recognizing the need to permit flexibility and Innovation with 
respect to long-term cere insurance coverage* 

taetien 2. Scope 



Insurance 
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Th« rtquirmntt of this Act ahtXX apply to poXicUt dtUvtrtd or issued 
for dtXivtry in this stttt on or tfttr tht •fftctivt dstt of this Act. 
This Act is not int«ndtd to superstdt tht obligttions of tntitits subjtct 
to this Act to comply with tht substsnct of othtr spplicable insurant* laws 
inaoftr as thty do not conflict with this Act, txctpt thtt laws *ind 
ragulttions dtsigntd and inttndtd to apply to madicsrt suppltntnt insurtnca 
policits shall not be tpplied to long-ttrn cart insurance. A policy which 
ia not advtrtiatdj ntrktted or offtrtd as long-term cere inaurance or 
nursing home inaurance need not meet the requirementa of this Act. Thia 
Section aiakea eliar that entities aubject to the Act must continue to 
comply with other applicable inaurence legislation not in conflict with 
thia Act. 

Section 3. Short Title 

Thia Act may be known end cited aa the "Long-Tern Care Inaurance Act." 

Commenta: Thia aection ia aelf-explanatory. 
Saction 4. Def initionm 

Unlaaa the context requirea otherwise, the definitions in this section 
apply throughout thia Act. 

A. "Long-Term Care Inaurance" means any inaurence policy or rider 
advertiaedj menceted^ offered or deaigned to provide coverage for 
not leia then 12 consecutive montha for each covered peraon on an 
expense incurred, indemnity, prepaid or other bflsis, for one or 
more necessery or CMdically neceaaary diagnoatic, preventive. 
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thtraptutic, rahabilitativa, aalnttnanct, or partonal cart 
■ervi^cit, provided in a Betting other than an acute care unit of a 
hotpital. Such tarn includes group and individual policies or 
riders whether Issued by insurers, fraternal benefit societies, 
nonprofit health, hospital, and aiedical service corporations, 
prapaid health plans, health maintenance organizations or any 
similar organization. Long-term care insurance she 1 not include 
any insurance policy which is offered priwarily to provide basic 
Hedicare supplement coverage, basic hospital expense coverage, 
basic Aedical-surgical expense coverage, hospital confinement 
indemnity coverage, major medical expense coverage, disability 
income protection coverage, accident only coverage, specified 
disease or specified accident coverage, or limited benefit health 
coverage. 

B. "Applicant" means: 

CD in the case of an individual long-term cere insurance policy, 
the person who seeks to contract for benefits, and 

C2) in the case of a group long-term cere insyrance policy, the 
propoeed certificate holder. 

C. "Certificate" means, for the purposes of this Act, any certificate 
issued under a group long-term cara insurance policy, which policy 
has been delivered or issued for delivery in this state, 

0. "Coflniesioncr" neans the Insurance Commissioner of thie state. 
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Drafting Not«: Vh«r« th« word ''CoNMitsiontr" •pptars In thl« Act, thi 
•Ppropritt* dttignttion for th« chUf inturttnct tuptrvliory offlclil of th« 
■t«ti ihould bt lubttituttd* 

E. "firoup long-ttni cir« Irwunno**' Mint • long-ttrK cir^ intunnct 

policy which ii dtlivftrtd or Uiu*d for dtlivtry in thii ititft ind 

iiiuid to: 



(1) Ons or Mort utployrM or Itbor orginizrtions, or to ■ trutt 
or to thft truttftM of • fund •■tabliih«d by ont or wort 
•aployers or labor orginizitiont, or • co»bin«tion th«r«of, 
for cmploytes or forwftr •mploytes or a combination theraof or 
for otMbtrs or formar mambera or • combination thereof « of 
the labor oryanizationa; or 

C2) Any profess ional, trade or occupational association for its 
members or former or retired nembera, or combination thereof, 
if auch association: 

Cs) Is composed of individuals all of whom are or were 
actively angaged in the aame profession, trade or 
occupation; and 

(bD Has been maintained in good faith for purposes other 
then obtaining insurance; or 
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An Miociition or to ■ trutt or to th« trustttCs) of • fund 
Mttbliihtd, ertvttd, or Minttintd for tha btnaflt of 
tMMbtri of ont or aort Mtocietiont. Prior to •dvtrtlilng, 
Mrk€ting or offtrlng nuch poJlcy within thii itett, th« 
MBociition or Miociationt, or tht Iniurtr of th« 
MBocietion or tsiocittions, ihell filt cvidenct with the 
CownisBiontr that tht asiociition or Miociations havt at the 
outsat m ninimum of 100 paraona end hava baan organizad and 
■aintainad in good faith for purpoaaa other than thot of 
obtaininp insurance; hava baa*- in active axiatance for at 
least ona year; end hsve a constitution snd by-lsws which 
provide that (i) the association or associations hold regular 
Meetings not laaa than annually to further purpoaes of the 
■embera, (11) except for credit unlona, the association or 
associstions collect dues or solicit contributions from 
oembers, snd (iii) the aMnbers have votlnp privilegea and 
representation on the governing board end cwamlttees. Thirty 
(30) days after such filing the association or associations 
will be deemed to satisfy such organlratlonel reQuirementc, 
unleaa the Coitmiaaioner makes a finding that the association 
or associations do not aatlsfy those organizational 
raquirefflants. 

A group other then es described In subsections E(13, E(2) 
and E(3), aubjact to a finding by the Cofmiasioner that: 

(a) The iesuance of the group policy is not contrary to the 
beat Intereat of the public; 

-6- 
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(b) Tht iMuancft of tht Oroup policy would result in 



•cononitt of tcquisition or idminiitration; ind 



Co} The bonefitt tra rtatontbU in ralation to th« pramiutRS 



chargnd. 



F. "Policy" naans^ for ''la purpoaai of thii Act, any policy, contract, 
■ubacribar afiraamant, rider or andoraamant dalivared or iasuad for 
dalivary in thia atata by an insurer, fratarnal banafit society, 
nonprofit health, hospital, or madicsl service corporation, prepaid 
health plan, health naintenance organization or any similar 
organization.. 



Drafting Note: This Act is intended to apply to the specified group and 
individual policias, contracts, and cartificataa whether iaaued by 
insurers, frstarnal banafit sociatiaa, non-profit health, hospital, and 
aiadical sarvice corporations, prepaid health plans, health maintenance 
organizations, or any similar organization. In order to include such 
organizations, each state should identify than in accordance with ita 
statutory tarninology or by specific statutory citation. Depending upon 
state law, insuranca dapartnant jurisdiction, and other factors, aeparata 
legislation may be required. In any event, the legislation should provide 
thst the particular terminology utad by thaaa plans vnd organizations may 
be substituted for, or added to, the corresponding terms used in this Act. 
The tar's "regulations" should be replaced by the terms "rules and 
ragulations" or "rules" as may be appropriate under atate law. 

Ths definition of "long-term care insuranca" under thia Act ia designed to 
sUow maxifflum flexibility in benefit scope, intensity and level, while 
Miauring that the purchaser's ressonsble expectations for a long-term care 
insuranca policy are met. The Act ia intended to permit long-term care 
insuranca policias to cover either diagnostic, preventive, therapeutic, 
rehabilitative, maintenance, or peraonal care aarvicas, or any combination 
tharaof, and not to awndata eovaragci for aaoh of ttisso types of services. 
Pursusnt to the definition, long-t^rm care insuranca may be either a group 
or individual insuranca policy or a rider to such s policy, e.g., life, or 
accident and sickness. The language in the definition concerning "other 
than sn acuta care unit of a hoapital" is intended to allow payment of 
benefits when a portion of a hospital has been designated for, and duly 
licensed or certified as a long-term care provider or swing bed. 
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Uctlwi S. Lfaits of •roup Uns Tom C«r« Imunnoo 

No Group Long Urm Car« Inturanct Covartga «ty bt offtrtd to • rtsldent 
of thli 8trt« undtr • group policy Istutd In tnothtr mUU to ■ group 
dMcrlbid In E(4), unltsi thU tttto or onothir mUU htvlng ititutory 
•nd rogulrtory Long T«m Ctro Insurance r«qulr«iB«nti lubitentUlly 
•liilltr to thoit idopttd In this ottto hai aiada c dattmlnttlon that 
•uch raqulraiMnta hav«) been a»at. 



taction 6. Oisclooura and Porfonionoo Stondarda for Laiv-Tani Caro 



A. The Conmlaaloner ney adopt reguletlona that Include atendarda for full 
and *-ir dlaclosure aettlng forth the manner, cont<»nt^ and raqulred 
dlacloaures for the aale of long«ter« care Insurance policies, terras of 
reneMabillty^ Initiel end subsequent conditions of eligibility^ 
nonduplicstlon of coverage provisions^ coverage of dependents, 
pre-existing conditions, terminstion of insurence^ probstionery 
periods^ limitations^ exceptions, reductions, olimination periods, 
requirements for rep 1 -cement, recurrent conditions, snd definitions of 
terns. 

CoMsnts: This subsection permits the sdoption of reguletions establishing 
disclosuro stsndsrds, rene^ebillty snd oligibility torms snd conditions, 
and other performance requirements for long-term csre insursnoe. 
iegulat^ona under thia aubaection ahould recognizo the developing and 
ttniqua nature of long-term cere Insurance and the distinction between group 
and Individual long-term care inaurance policiea. 

8. ^io long-term cere Insursnce policy msy: 



(1) Be cancelled, nonrenewed, or otherwise tarmineted on the 
grounds of the age or the deterloretion of the mentel or 
physical health of the insured Individual or certificete 

holder; or. 



Inmurmnco 



ERIC 




160 



C2} Contain ■ provision Mtablishing « naw waiting ptriod in the 
tvant axlatlng covtr«3* It convartad to or raplacad by a naw 
or othar forn within tha tana coiRpnny^ axcapt with ratpact to 
■n Incraasa in banafitt voluntarily telactad by tha Inturad 
Individual or group policyholder. 

C, Pre-existing Condition: 

£1) No long-tern cara Inturanca policy or cartiflcata rhall use a 
dafitUtlon of "pra-axlttlng condition" which it mora 
rattrlctlva than tha following: Pra-axisting condition weans 
tha axlstenca of tymptoms which would causa en ordinarily 
prudent parton to seek diagnosis^ care or treatments or a 
condition for which nedical advice or treatment was 
recommended by^ or received from a provider of health care 
services/ within the limitation periodt specified In (a} and 
(b) below: 

(a) 6 Months preceding i effective date of coverage of an 
Insured person who Is 65 years of age cr older on the 
affective date of coverage; or 

(b) 24 months preceding the effective date of coverage of an 
insurad parson who Is under sge 65 on the effective date 
of coverage. 
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C23 No loi>g-ttrii c«r« iMurenc* policy way txcludt covtrage for a 
lost or confinamant which it the raault of a pra-existing 
condition unlata such loM or conf inaffient begins with the 
parioda specif iad in Ca) or (b) balow: 

(«3 6 iBontha following the effective data of coverage of an 
insured porson who is 65 years of age or older on the 
affective data of coverage; or 

(b3 24 Rionths following the effect iva date of coverage of on 
insured person who is under 65 on the effective date of 
coverage. 

(33 The commissioner may extend the limitation periods set forth 
in subsections &CCK1} anH C23 above as to specific age group 
catagorles in specific policy forms upon findings that the 
extension is in the best interest of the Public. 

(43 The definition of "pre-existing conditioi. cftS not prohibit 
an insurer from using an application for ^'signed to elicit 
the complete health history of an ap-pUcant, and, on the 
basis of the answers on that application, frot.. underwriting 
in accordanca with that insurer's astablishad underwriting 
stsndards. 

CoBWiants; The definition of pre-existing condition is consistent with the 
requirement of Section 5 of the NAIC Model Regulation to implement the 
Individual Accident and Sickness Insurance Minimum Standards Act. 
Companies now selling long-term care insurance generally use much shorter 
pra-axiating condition parioda than those authoris^il, in part for business 
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•nd compititiv. rtaioni. It 1. not cntlclpatid that compatitlva f^rcts 
rould par«it significant Ungthanlng of such parlodi* 

0, Prior Initltutlonallzatlon: 

No lonfl-tarm cart Inturanca policy which provldai baneflti only 
following institutionalization shall condition such banafits upon 
•admission to a facility for the saiM or' ralaiad conditions within 
a period of lest then thirty C30) days aftar discharge from tha 
institution. 



E. Tha Comnisslonar nay adopt ragulatlons astsblishing loss ratio 
standards for long-tarw cara insurance policies provided that a 
specific reference to long-term care insurance policies it 
contained in the regulation. 

F. Right to Return - Free Look Provision: 

CD Individual long-term care Insurance policyholders ghall hav« 
the right to return the policy within ten CIO) days of its 
delivery and to have the premium . ef unded if, after 
examination of tha policy, the policyholder is not satisfied 
for any reason. Individual long-term care insurance policies 
shall have e notice prominently printed on the first page of 
tha policy or attached thereto steting In Substsnc<t that t«-i 
policyholder shall have the right to return the policy within 
ten (10) deys of its delivery end to hev4. the premiun 
• rsf unded if, «fter exsiolnstlon of the policy, the 
policyholder is not satisfied for eny rsason. 
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(2) A ptrton Inturad und«r a long-ttrM cara Inaurtnca policy 
itautd pursuant to a diract ratponte within thirty (30] days 
of its dalivary and to hava tha pranium rafundad if^ aftar 
axafflination^ tha inturad parson is not setiafiad for any 
^aason. Long-tar« cara insursnca policias issued purauant \o 
a (Jiract rasponsa aolicitation shall hava a notice 
prominantly printed on tha firat page or attochad thereto 
stating in substsnce thst tha insured parson shall have the 
right to ratirr tha policy within thirty (30) days of its 
'^'mll^%',y and to hava tha pranium rafundad if aftar 
axamination tha insured person is not satisfied for any 
reason. 

An outline of coverage shall be dflivered to an applicant for an 
individual long-term care intJranca policy at the time of 
application for an individujl policy. In the case of direct 
response solicitations, the insurer shall deliver the outlir^e of 
coverage upon the applicant's request, but regardless of request 
shall make such delivery no later than at the time of policy 
delivery. Such outline of coverage ahall include: 

(1) A deticription of the principal benefits and coverage provided 
in the policy; 

(2) A statement of tha principal axclusiorrS« reductions and 
limitations contained in the policy; 
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E. Aiiofdability of Lonx Term Cere Insurance 

The potential aflordability oi long term care irrsurancc to the elderly has been 
projectml by ICF, iftc« in a study performed under contract to the DHHS Office of 
the AMistant Secretary for Planning and Evaluation (19S^). Based on data from the 
Census Bureat/s 1911 Current Population Survey, ICF, Inc. estimated that between 
«7<4I% of elderly aged 6y^9 could potentially afford to purchase a long term care 
•policy similar to that currently being offered by Fireman's Fund. The estimated 
cost of such a policy if purchased at that age would be $<»^0 per individual per year. 
The lower bound of the estimate is based on the assumption that this cost would 
«cpref^nt less than i% of cash iitcome annually for those elderly having at least 
$3,000 in assets. The upper bound represents those elderly having at least ^3,000 in 
assets for whom such premium payments would represent less than lO^ of > tual 
cash income. On oeh'ilf of the Brookings Institution, ICf- is currently updating its 
analysis of the elderl/s available income artd assets in relation to need for long 
term care services using data from the 1SS2 Long Term Care Survey. These 
analyses should provide valuable indicators uf the potential for adverse selection on 
the pvt of the elderly who have the financial means to purchase LTC insiirance. 

F. Elderly's Interest in Long Term Care Insurance 

Finally, a number of data sets are available which provide inforniation on the 
elderl/s interest in and motivations for purchasing LTC insurance. One such 
dataset whose existence is not widely known consists of a nationwide survey of 
2016 norv-lnstitutionalized Medicare beneficiaries condviCted i'' October, 19S2. (La 
Tour et. at, in press.) Respondents were given standard HCFA descriptions oi 
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section 7« Adiinistrctivt ProccdurM 

RtguUtiont adopttd pursuant to this Act thtU bt in eccordanct with tht 
provisions of (cits stction of statt insuranct code rtlating to tht 
adoption and promulgation of rules and regulations or cite thv state's 
sdMinistr stive procedures act/ if applicable). 

CoMttents. This section is self-explandtory. 
Section 8. Severability 

If any proviaion of thia Act or the application thereof to any person or 
Circumstance is for any reason held to be invalid/ the remainder of the Act 
and the application of auch provision to other persons or circumstances 
shall not be affected thereby. 

CoMienta: Thia aection ia aelf-explanatory. 

Section 9. Effective Date 

Thia Act shall be effective (insert date). 
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NAIC LTC ADVISORY OOMMTITEE 
EXPOSURE DRAFT 



LONG-TERM CARE INSURANCE MODEL REGULATION 
DECEMBER 7. 1986 



Secticm V Purpoie 

Section 2. Authority 

Section X Applicability and Scope 

Section 4. Dcfinitioni 

Section 5L Micy Definitions and Terms 

Section 6. Policy Pnctices and Provisions 

Section 7. Required Disclosure Provisions 

Section 8. Requirements for Replacement 

Optional Rating Provision 



The purpose of this regulation is to implement (cite section of law which ^ts 
forth the NAIC Long-Term Care Insurance Model Act), to promote the public 
interest, to promote the availability of long-term care insurance coverage, to 
protect applicants for long-term care insurance as defined from u'^fair or 
deceptive sales or enrollment practices, to facilitate public understanding 
and comparison of long-term care insurance coverages, and to facilitate 
flexibility and innovation in the development of long-term care insurance. 



This regulation is issued pursuant to the authority vested in the Qmmiissioner 
under (dte sections of law enacting the NAIC Long-Term Care Insurtmcc Model 




Act and establishing the Commissiancr's authority to issue regulations). 
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Except M otherwise tpedfxcally provided, this regulation applies to all 
long-term care insurance polidet delivered or issued for delivery in this 



•ocietiea; nonprofit health* hosptal and medical service corporations, 
prepaid health plans, health maintenance OTgan.izations and all gimiiaT 



Drafting Note: The Tegi:!ation. lilcc the Model Act, is intended to apply to 
policies, contracts, subscriber agreements, ride;s and endorsements whether 
issued by insurers, fraternal benefit societies, nonprofit health, hospital, 
and medical service corptrations, prepaid health plans, health maintenance 
otganizations and all simikr organizations. In order to include such 
organizations, regulations sho'ild identify them in accordance with statutory 
terminology or by specific statutory citation. Depending upon state law and 
regulation, insurance department jurisdiction, and other factors, separate 
regulations may be required. In any event, the regulation should provide that 
the particular terminology used by these Plans, organizations and arrangements 
(e.g, contract; policy; certificate; subscriber, member^ may be substituted 
for, or added to, the corresponding terms used in this reguktion. 



Sectifm 4. TVfinitinng 



For the purpose of this regulation, the terms long-term care insurance, group 
long-term care insurance, commissioner, applicant, policy and certificate 
shall have the w nings set forth in Section 3 of the NAIC Long-Term Care 
Insurance Model Act 



Draff' jg Note: Where the word "Commissioner" appears in this regulation, the 
appropriate designation for the chief insurance supervisory official of the 
state should be substituted. To extent that the model act is not adopted, the 
full definition of the above terms contained in that model act should be 
incorporated in this section. 



state ^on or after the effective date hereof, by insurers, fraternal benefit 
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5>ction fy. Pnlicv TVfinitmT><; and T^nn<; 

No policy may be advertised, solicited or issued for delivery in this state as 
long*tenn cart insurmce unless the definitions of terms set forth below, if 
used in the policy, conform to the requirements of this section. 

A. "Medicare" shall be defined as "The Health Insurance for the Aged Act, 
Title XVin of the Social Security Amendments of 1965 as Then Constituted 
or Later Amended,- or 'Tfitle I, Part I of Public Laws 89-97, as Enacted by 
the Eighty-Ninth Cbngress of the United States of America and popularly 
known as the Health Insurance for the Aged Act,** as then constituted and 
any later amendments or substitutes thereor or words of similar import, 

B. •'Mental or Nervous Disorder" shall not be defined more rcstrictively than 
a definition including neurosis, psychoneurosis, psychopathy, psychosis, 

or mental or emotional disrase or disorder. 

C "SJallcd Nursing Care", 'Tntcrmedxatc Care', "Peisonal Care", "Home Care", 
ani other services shall be defined in relation to the level of sldll 
required, the nature of the care, and the setting where care must be 
delivered. 

U "Skilled Nursing Fac^ty", "Extended Care Facility" "Intermediate Care 
Facility" "Convalescent Nursing Home", "Personal Care Facility" "Home 
Care Agency" and other provideni of services shall be defined in relation 
to the services and facilities required to be available and the licensure 
or degree status of those providing or supervising the services. The 
definition may require that the facility be appropriately licensed or 
certified. 
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Drtfting Note State laws relating to nursing and other facilities and 
ajcndes arc not tiniform. Accordingly, specific reference to or incorporation 
of the individual state law may be required in structuring each defmition. 

Cdmments: Tliis section is intended to specify required definitional elements 
of several terms commonly found in long-term care insurance policies, while 
allowing some flexibility in the definitions themselves. 



^•^ctifffl fi. Pnncy Practicgg and Pfnvirifmg 

A. Kenewability: The terms "conditionally renewable", "guaranteed 
renewable^ and ''noncancellable" shall not be used in any individual 
long-term care insurance policy, without further explanatory language in 
accordance with the disclosure requirements of Section 7. No such policy 
issued to an individual shall contain renewal provisions less favorable to 
the insured than "conditionally renewable**. 

1. The term ''conditionally renewable" may be used only when the insured 
has the right to continue the long-term care insurance in force by the 
timely payment of premiums and the insurer has no unilateral right to 
make any change in any provision of the policy or rider while the 
insurance is in force, except that the insurer may revise rates on a 
class basis and may decline to renew by class, by g graphic area or 
for stated reasons other than age or deterioration of health. 

2, The term *'guarantced renewable" may be used only when the insured has 
the right to continue the long-term care insurance in force by the 
timely payment of premiums and when the insurer has no unilateral 
right to make any change in any provision of the policy or rider while 
the insurance is in force, and cannot decline to renew, except that 

rates may be revised by the insurer on a class basis. 
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X The term "noncanceUable** xn&y be uted only whm the insured has the 
right to continue the long-term care insunnce in force by the timely 
payment of premiums during which period the insurer has no right to 
unilitenlly T^«Vf any change in any provision of the insurance or in 
the premium rate. 

B. Limitations and Exclusions: No policy may be delivered or issued for 
delivery m this state as long-term care insurance if such policy limits 
or excludes coverage by type of illness, treatment, medical condition or 
accident, except as follows: 

1. Pie-existing conditions or discascr: 

2. Mental or nervous disorders, however this shall not permit exclusion 
or limitation of benefits on the basis of Alzheimer's Disease; 

3. Alcoholism and drug addiction; 

4. niT'fgg, treatment or medical condition arising out of: 

a. war or act of war (whether declared or undeclared); 

b. participation in a felony, liot or insurrection; 

c service in the armed forces or units auxiliary thereto; 
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d suicide (sane or insane), attempted suicide or intentionally 
aelMnflicted injury; or 

e. Bviation; 

5. Treatment pnwded in a government facility (xinless otherwise required 
by lawX •ervices for which benefits arc ivailable under Medicare or 
other governmental program (except Medicaid), any state or federal 
workers* compensation, employer's liability or occupational disei.s 

law, or any motor vehicle no-fault law; services provided by a member 
of the covered person's immediate family; and services for which no 
charge is normally made in the absence of insurance; or 

6. Territorial limitations. 

Other provisions of this regulation shall not impair or limit the use of 
waivers to exclude, limit or reduce coveri or benefits for specifically 
named or described pre-existing diseases, ph3^cal condition or extra 
hazardous activities. Where waivers are required as a condition of 
issuance, renewal or reinstatement, signed acceptance by the insured is 
required unless on initial issuance the full text of the waiver is 
contained cither on the first page or specification page, 

D. Extension of Benefits: Termination of long-term care insurance coverage 
shall be without prejudice to any benefits payable <'or 
institutionalization if such institutionalization began while the coverage 
was in force and continues without interruption after termination. Such 





172 



extension of benefits beyond the period the coverage was in force may 
be limited to the duration of the benefit period, if any, or to payment of 
cbe m«Timnm benefits and may be lubjea to any policy waiting period* 

Section 7. T^equired nisclntnire Proviwons 

A. Individual long-term cart insurance policies shall contain a renewal, 
continuation, or nonrenewal provisioiL The language or specifications of 
such provision must be consistent with the type of poUcy issued. Such 
provision shall be appropriately captioned, sh&ll appear on the first page 
of the policy, and shall dearly state the duration, where limited, of 
rcnewability and the duration of the term of coverage for which the policy 
is issued and for which it may be renewed. 

E Except for riders or endorsements by which the insurer effectuates a 
request made in writing by the insured or exercises a specifically 
reserved right under an individual long-term care insurance policy, all 
riders or endorsements added to an individual long-term care insurance 
policy after date of issue or at reinstatement or renewal which reduce or 
eliminate benefits or coverage in the policy shall require signed 
acceptance by the individual insured. After the date of policy issue, any 
rider or endorsement which increases benefits or coverage with a 
concomitant increase in premium during the policy term must be ag^-ccd to 
in writing signed by the insured, except if the increased benefits or 
coverage is required by law. Where a separate additional premium is 
charged for benefits provided in connection with riders or endorsements, 
such premium charge shall be set forth in the policy. 
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C A iong-term ctte insurance policy which provides for the payment of 
beneHts btsed on standards described as 'Wial and customary*** 
"teaaonable and customary** or words of similar import shall include a 
definition of such temxs and an explanation of such terms in its 
accompanying outline of coverage. 

D. If a long-term care insurance policy or certificate contains any 

lioutations with respect to preexisting conditions, such limitations must 
appear as a separate paragraph of the policy or certificate and be labeled 
as **Pre-existing Condition Limitations'*. 

E Right to Return * Free Look Provision: 

1. Individual long-term care insurance policies shall have a notice 
prominently printed on the first page of the policy or attached 
thereto stating in substance that the policyholder shall have the 
right to return the policy within ten (10) dajrs of its delivery and to 
have the premium refunded if» after examination of the policy, the 
policyholder is not satisfied for any reason. 

2. Long-term care insurance policies issued pursuant to a direa response 
solicitation shall have a notice prominently printed on the first page 
or attached thereto stating in substance that the insured person shall 
have the right to return the policy within thirty (30) days of its 
delivery 1 to have the premium refunded if after examination the 
insured person is not satisfied for any reason. 
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Section 8. ReqinTi>r::PTitt; for P^plac^mgnt 

A. Individual tnd direct response lolicited long-tenn care insurance 
application forms shall include a question designed to elicit information 
as to whether the insurance to be issued is intended to replace any other 
accident and sickness or long-term care insurance policy presently in 
force. A supplementary application or other form to be signed by the 
applicant containing such a question may be used. 

B. Upon determining that a sale will involve replacement, an insurer, or its 
agent, other than an insurer using direct response solicitation methods 
shall furnish the applicant, prior to issuance or delivery of the 
individual long-term care insurance policy, a notice regarding replacement 
of accident and sickness or long-term care coverage. One (l) copy of such 
notice shall be retained by the applicant and an additional copy signed by 
the applicant shall be retained by the insurer. The required notice shall 
be provided in substantially the following form: 

NOTICE TO APPUCANT P^ARDING REPLACEMENT 
OF INDIVIDUAL ACCIDENT AND SICKNESS OR LONG-TERM CARE INSURANCE 

According to (your application) Gnformation you have furnished), you intend 
to lapse or otherwise terminate existing accident and sickness or long-term 
care insurance and replace it with an individual long-term care insurance 
policy to be issued by (Company Name) Insurance Company. Your new policy 
imjvides ten (lO) days within which you may decide without cost whether you 
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desi» to keep the policy. For yc ' own informatio and proteaion, you 
should be aware of and seriously consider certain factors which may affect the 
insurance protection av^il^'^ble to you under the new pobcy. 

1. Health conditions which you may presently have (pre-existing 
conditions), may not be immediately or fully covered under the new 
policy. This could result in denial or delay in payment of benefits 
under the nev' policy, whereas a similar claim rnlght have been payable 
under your present policy. 

2. You may wish to secure the advi' ' .r present insurer or its agent 
re| rding the proposed replacement of your present policy. This is 

not only your right, but it is also in your best int^^est to make sure 
you understand all thv "^vant factors involved in replacing your 
present covtrage, 

3. If« after due consideration, you still w. to termina' vour present 
policy and replace it with new coverage, be ccrtam to truthfully and 
completely answer all questions on the application. Failure to 
include hll material medical and other information on an application 
may provide a basis for the company to deny any future claims and to 
refund your premium as though your policy had never been in force 
After the application has been completed and before you sign it, 
reread it otrefuUy to oe certain that all information has been 
properly ^tcordtd. 
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The Above •T^oticc to Applicant" was delivered to me on: 



DATE 



(Applicant's Signature) 



C Insurers using direct response solicitation methods shall deuver the 
DOtios regarding replacement of accident ano sickness or long-term care 
coverage to the applicant upon issui»ncc of the policy. The required 
notice shall 1^5 provided in substantially the following form: 

NOTICE TO API-ICANT REGARDING REPLACEMENT 
OF ACCIDENT AND SICKNESS OR LONG-TERM CARE INSURANCE 

According to (your appUcation) (information you have furnished) you intend to 
lapse or otherwise terminate existing accident and siclmcss or long-term care 
insurance and replace it with the long-term care insurance policy delivered 
herewith issued by (Company Nrme) Insurance Company. Your new policy- prr vidcs 
thirty (30) days within which you may decide without cost whether you desire 
to Itep wac poUcy. For your own information and protection, you should be 
twiie of and seriously consider certain factors which may affea the insurance 
muctir^ available to you under the new policy. 
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1* Health cxmditions w>ich you mty presently have (pre-eiining 

conditions) may not bt immediately or fully covei«! under the cfw 
policy. This could result in denial or delay in payment of benefits 
under the new policy, whereas a similar claim might have ber s payable 
under your present policy. 

X You may wish to secure the advice of your present iisurer or its agent 
regarding the proposed replacement of your present policy. This is 
not only your right, but it is also in your best interest to make sure 
you understand all the relevant factors involved in replacing your 
present coverage. 

5* (To be included only if the application is attached to the policy.) 
If, after due consideration, you still wish to terminate your present 
policy and replace it with new coverage, read the copy of the 
application attached to your new policy and be sure that all questions 
arc answered fully and correctly. Omissions or misstatements ?a the 
application could cause an otherwise valid claim to be denied. 
Carefully check the application and write to (Company Name and 
Address) within thirty (30) days if any information is not correct and 
complete, or if any past medical history has been left out of the 
application. 



((company Name) 
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Optionil PatiTip Pmvirinn 

Benefits under individual long-tenn care insurance policies thaU be deemed 
itaionable in lelatidn to premiums provided the anticipated loss ratio is at 
least 55% for conditionally renewable policies^ 50% for guaranteed renewable 
polidc^ and 45% for noncancellable policies. In evaluating the anticipated 
lott ntio^ due consideration shall be given to all relevant factors, 



1. Statistical credibility of incurred claims experience and earned 
premiums; 



X The period for which rates are computed to provide coverage; 



3. Experienced and projected trends; 



4, Concentration of ex^^riecc within early policy duration; 



5. Expected claim fluctuation; 



6. Experience refunds, adjustments or dividends; 



7. Renewability features; 



8. All appropriate expense factors; 



includii'^ 
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9. Interest; 



10, Experimental nature of the coverage; 



IL Policy reserves; 



12. Mix of btisiness by risk classification; and 



13. Product features such as long elimination periods, high deductibles 
and high maximum limits. 



Drafting Note: This optional rating provision is designed to serve as a 
benchmark for those states deciding to use loss-ratios to determine 
reasonableness of benefits in relation to premiums. 
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COMPARISON OF KLICT PRCfVISIOKS 
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COHPARZSON or LONG TERH CARE POLtClES 
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POLICV fEE? 
OTHER 



10 day free look 
001 d by agent 

provider pa/s BCNO a one time 
payment of $20/bed 



PREMIUM RATES (monthly cost for $40/day benefit 20 day elimination period) 



6S 
6S-69 
70-74 
7S-79 



$40. 9S 
$51. 3S 
$SS.4S 
$64, IS 
$76 20 

(above rates if subscriber also 
carries BC Medicare Ixitn^tH or 
other plan) 

If subscriber carnr, bc Regular 
COv.. rates ^ $12.20 for all ages 



RATE BASIS 



attained age (no max) 
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SOME BASIC THINGS YOU SHOULD 
KNOW 



Mecficars pays « large part of your health care 
experttes ft does rx>t pay them al. There are Gmts 
on some covered servtoes and you must pay certam 
amounts caled deductibles tna oo-payments. 

Medcare does not cover son^ services at al. Neither 
does most private insurance, for example' 

• What many people thmk of as nursmg home care 
IS not usualy covered by Medicare or insurance 
pofioes on the madcet today. (See page 3) 

• Medcare and most private health insurance poGcies 
pay only a specriied percent of the amount 
approved by Med^e. You pay the rest. To 
avoid extra diarges. ask your doctor <f he or she 
particpates or accepts assignment of Medicare 
beiTeftts Assignment means that you doctor (or 
other supplier) agrees to accept the amount 
approved by Medk^are as the total charge for 
covered services anS suppbes. Partx:ipattf)g doctors 
or suppliers accept assignment on al Medicare 
claims (See page 5 ) 

• Insurance to supplement Medicare ts not sold 
or serviced by the government. Do not beSeve 
advertistftg or agems who suggest that Medicare 
supplement insurance is a government-sponsored 
program 

Before you consider buyvig nsurance to supplement 
Me<ficare. you should know what Medicare benefits 
are Pages 4 through 7 explam your Medicare 
coverage. Please review them carefuEy 

DO YOU NEED PRIVATE HEALTH 
INSURANCE tN ADDITION 
TO MEDICARE? 

Not everyone does... 

• Low-tfKome people who are eligible for Medicaid 
generafly do not need addi*xxiaJ insurance Medicaid 
pays almost al costs mduding long<term nursr^ 
care Contacf your local social sefvx:e agency 
find out if you qualrfy and what the berwfits are n 
your state 

• Whether you need health nsurance m addition to 
Medx:are is a decision wtuch you shouio discuss 
wTth someor^ you know who understands insurance 
and your financial situation The best time to do 
this IS before you reach age 65. 



HINTS ON SHOPPING FOR 



Shop Caref uBy Before You Buy poloes differ widely 
as to coverage and cost, and compan«s differ as 
to service Coi^xt different companies and corr^e 
the pofioes carefuSy before you buy 



Don't Buy More Pohcier Than You Need 

duplicate coverage is costly and not necessary h 
Stfiigle comprehensive policy is better than several 
policies with overtappmg or dupbcate coverages 
For comprehensive coverage, consider contximng the 
group coverage you have at work ^>n«1g an HMO. 
buying a catastrophic or major medical policy or 
buying a Medicare Suppi? lent policy {See page 3 ) 



Check For Preexisting Condition Exclusions 
which reduce or eftfrniate coverage for existmg 
health conditions Many pobcies exclude coverage for 
preexisting health conditions 



Don't be misled by the phrase 'no m^dica! exai'^^tion 
required* If you have had a health problem, the 
insurer might nol cover you for expenses connected 
with that prot)lem 



Beware of Replacing Existing Coverage be 
suspicious of a suggestion that you give up your 
pobcy and buy a repJacement Often the new policy 
vna impose wattir>g periods or wiU have exclusions 
or waiting periods tjt preexistmo conditions your 
current poticy covers On the other hand, don t keep 
xiadequate poiocs swiply because you have had 
(hem a long time You don't net credit with a company 
|ust because you\e paid nnany years for a policy 



Be Aware of Maximum Benefits most poloes 
have some type of brmt on benefits wtuch may be 
expressed m terms of dotlars payable or the numt)er 
of days for wtuch payment will be made 
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PRIVATE HEALTH INSURANCE 



Ch«ck Your Right To R«new... beware of pofioes 
tfiat let the company refuse to rertow your policy on 
an individual basts These pofides provide the least 
pemwnent coverage. 

Most poficies cannot be canceled by the company 
unless al pofioes of that type are canceled m the 
state, Therefofe. these pofcics cannot be canceled 
t)ecause of da*ns or dfsputes. Some poBaes are 
^ranteed renewal 5e for fife. Policies that can be 
renewed automatic V offer added protection 
Pdkries to Supplement Medicaru Are Neither Sold 
nor Senrfced by State or FedenI Government,,. 
State lnsurarx:e Oepartnients approve pofioes sold 
Ijy insurarKe compar.es but approval on*y means 
tfie company and policy meet requirements of state 
law. Do not befceve statenients ttiat r.-jurance to 
supplement Me<ficare is a government-sponsored 
program, if anyor^ teSs you tt>at he or she is from the 
government and later tries to sei you an insurance 
po6cy. report that person to your State Insurance 
Department. (This type of representation is a violation 
of Federal Law.) 

Know With Whom You're De«2ng.-..a company 
must meet cena«i quaJrficat'ions to do busmess m 
your state. The is for your protection Agents also 
nxj$t be licensed by your state and must carry proof 
of ficensmg shovnng their name and the company 
they represent if the agent cannot show such proof, 
do not buy from that person A bussiess card is 
not a Bcense 

Keep Agents' and/or Companies' Names, 
Addresses aruJ Telephone Numbers . wnte down 
the agents' and/or companies' names, addresses and 
tetephooe numbers or ask for a bus«ess card 
Take Your Time , do not let a short-term enroBment 
period high pressure you Professional salespeople 
will not rush you If you questior, M^ether a program 
IS vAXthy. ask the salesperson to expiatfi rt to a 
fnervJ or relative whose judgment ,'ou respect Anew 
yourself time to think through your deasion. 



IF YOU DECIDE TO BUY 

Complete Application Carefully some companies 
ask for detailed medical information tf they do and you 
omrt the requested me<Scai mtormation. the company 
can refuse coverage for an onwted conditioo for a 
perxx) of tme or it may deny a daan and/or cancel 
your poficy. Do not bebeve anyor>e wtx) teBs you that 
your medica! »vstory on an application is not important 

Look for an Outline of Coverage you shouk] be 
gwen a ciearly v/orded summary of tt^e pofccy 
READ IT CAREFULLY 

Do Wot Pay Cash pay by check, money order or 
bank drafts made payable to the insurance company, 
not the agent or anyone elte 

Check For A Free-Look Provision , most com- 
pan<es gfve you at least 10 days to r<»v»ew the polic/ 
if you deode you don t want lo eep it send it 
back to the agent or company withm to davs oi 
receiving it and you will get a refund of a9 premeums 
you fiave paid 

Policy Oeltvery or Refunds Should Be Prompt 
the ffisurance company shouU deSver a policy withtfi 
30 days If not. contact the coa^>any and cbtatf> m 
wnting a reason for failure to deGver. tf 60 days go 
by witfKXJt information, contact your State Insurance 
Department The same schedule shoukJ be (oi^wed if 
you return the poScy but do net receive your refund 

For Your Protection Federal cnmnal penalties can 
be imposed aganst any company or agent wtx) 
knowtf)gfy seCs you a po6cy ttiat duplicates Medcare 
coverage or any pnvate health insurarx» that you 
already ovm but v/t)tth wd not pay duplicate t>enefits. 
or suggests ttiat they represent the Medicare program 
or any Goverr^nent agerx:y If you t>ekeve you have 
been the vict*n of any of these, or any other 
illegal sateb pract^^. you shoukJ contact your State 
•nsurance Department 



WHAT MEDICARE P 

Medicare is divided into two parts — hospital nsurance 
(Part A) and medical insurance (Part B) Page 4 
descnbes Part A benefits and page 5 describes Part B 
ber>efits The chart on page 6 gives boel outlines 
of both Part A and Part B Please refer to Your 
Meotcore Handbook or any Sooal Secunty Office 
for more information 



5 AND DOESNT PAY 

Medicare does not pay the entire cos: for an covered 
services You pay for deductibles and co-payments A 
deductible is an imtial doBar amount which Medicare 
does not pay a co-payment is your share of 
exper>ses for covered serwoes above the deductible 
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TYPES OF PRIVATE HEALTH INSURANCE 



Pnvate health nsurance IS av^b>e ttvougti group and 
individual poioes. It Is offered by some comparMes 
through agents and by other companies tfrectly 
through advertsMig rnedia and mal Coverages offered 
and ther values difler vyidety annong both group and 
tfxlrviduai poioes. 

Types of individual and group health Insurance 
coverages: 

• Medicare Supplement... pays some or all of 
Medicare's decHjctiblcs and copaymeris Som* 
policies may also pay for some heaJth serwces not 
covered by Medicare 

Medicare pays only fw services deternw)ed to 
be mecficaOy necessary and only to the extent 
of what Medicare detemnnes to be t^ ipproved 
amount (see pages 4 through 7) Most Medca'e 
supplemen.s follow the same gu^Jehnes and pay 
nothing for services Medicare finds unnecessary 

• Catastrophic or Major Medical Expense . helps 
cover the high cost of sencus aness or mjury. 
including some health services not covered 
by Medicare. These poficies usually have a 
large deductible and may not cover Medicare s 
co-payments and deductibles. If this type policy is 
avas'able in your area, it can be a txtier doitar 
value to nsure only for catastrophic expenses than 
to buy coverage for the Medicare deductibles and 
co-payments 

• Health Maintenance Organizations (HMOs) 
there may be one or more HMOs m your area 
which paitiopate n the Medicare program HMOs 
both rjsurc health care and prov>de the service 
People who jom HMOs pay a membership fee, or 
premium, ano then receive health services directly 
froni physicians and other providers ^ffitated with 
HMOs Services are prepaid, so t^icre are usuaSy 
no da«ns forms to process For Medicare covered 
services, there are usuaBy no separate charges 
for deductibles or cc-paymcnts If you are winmg 
to receive your care from a speofied group of 
providers, HMOs nwy provide the nost complete 
service for your health care dotfa- 

Group Insurance is available through employers 
and through voluntary associations. 

• Employer Grocp Insurance, mvty peop'e are 
covered b^* a group plan wtvie they are employed 
Tmd out before you retire if your group coverage 
can be continued or converted to a su:Tabie 



rxividuai Medicare supplement po6cy when you 
reach age 65 Check carefuSy the pnce and 
the benefits, including Ijenefits for your spouse. 
Entployef continued or conversion group insurance 
usuaEy has ttie advantage of hav»)g 'o wartmg 
perwds or preexisting condition exclusions Consul 
your employer for nformation about speoal rxiles 
that apply to employer group coverage for people 
who conttfKie to worK after they reach age 65. 

• Association Group Insurance, "any 
organizations, other than employers, offer vanous 
kifKfs of group health insurance coverage *o thetf 
members over age 65 

Beware of datfns of tow group rates because coverage 
under group po&oes msy be as exp isive or more 
costly ttian comparable coverage under individual 
pobaes Be sure you urxJerstaxxJ the t)er>erits mckided 
and then compare prices 

The foUowtng coverages ere limited tn scope 
and are not substitutes for Medicare Supplement 
Castastrophic, Major Medical Expense or HMOs. 

• Nursing Home Coverage . . usuaiy pays a stated 
amo-xt a day for requred skAed nurs y service 
furnished n a !>ki8ed nursmg facility Intermediate 
care, rest care and custodial care are gerieraSy not 
covered under any poCcy on the market today Most 
people m nurstf)g homes are recer/tng custodial 
care 83 Sure you krww wtw^i nursmg homes and 
servicef e e covered 

• Hospital Confinement Indemnity Coverage 

pays a fixed amount for each day you are 
hospitaSzed up to a designated rHlm^^ of days 
Some coverage may have a<kled benefrts such as 
iurgical bef>efits or skated nursing home confinement 
beocfrts Premiums do not adinarify maease. but 
the fixed benefits do not nse to meet maeasmg 
CTSts of hospitalization 

• Specified Disease Coverage <not iviiibte n 
some states) provides benefits for only a s-ngie 
dii^sse. such as cancer, or a grojp of specified 
diseases The vakjc of such coverage depends 
on the chance you w* get t*)e speafc disease 
or diseases -wered Benefits are usuaBy limited 
to payment of a fixed amount for each type of 
treatment Benefits are not designed to f«8 the 
Medicare gaps 
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MEOiCAHE HOSPITAL INSURANCE BENERTS (PART A) 



WHAT MEOtCARE PART A PAYS 

When al progrtfn fBQulrwTWits m mot. MAd^caro 
Part A w« htip poy for medcalv neotssary tfvhospttai 
care, for mecfcaly naoessary inpatiani: care In a skied 
nunkig fac^ after a hospital stay, and for tx>spt06 
cars. iT) addHion. Part A ptys ttM M cost o( mecfcaly 
necessary home hea*lh care. 

Part A oov«rs al services customariy ftxnbhed by 
hocpitais M skied nursing faoities. Part A does 
not cover prfvate duly nursing, charges for a private 
room unless metfcaly necessary, or convenience 
Items such as t e lephones or teievfslon. Part A •^so 
does not cover the first 3 pints of blood you recetve 
dunng an inpatient stay (but you cannot be charged 
for blood M it is replaced by a blood plan or through 
a blood donation In your behalf). 



a hospital. Medfoare benefits are payabb only if the 
skied nursing faclty is ceitrfied by Medk:are Most 
nursmg homes n the tinted States are not skied 
nursiig f adties and many skied nursng f adties are 
not certified by Medcare. 

Part A pays for al covered servces for the first 20 
days o( medkaly rteoessary npatient skied nursvig 
tatdSty can during a benefit penod in 1967. for the 
next 80 days. Part A pays al exoep: $65 a day. 

Medicare Part A -vl not cover your stay in a skied 
nursng f adty <f the services you receive are marty 
persor>al care or custocSal services, such as help h 
waiting, gettvig in and out of bed. eating, dressing, 
bathirtg and taking mecficme 



BENEFIT PERIOOS 

Me(Scare Part A benefits are pa^ on the basis of 
benefit periods. A benefit period begins the first day 
you receive Me(Scare covered service in a hospital 
and enos when you have been out of a hospital or 
skied nursing fadfty for 60 oays In a row. H you 
enter a hceprtal ag^ after 60 days, a new benefit 
period begins Al Part A benefits (uxcept for ffetvne 
reserve days you have used) are renewed. There ts 
no km to the number of benefit periods you can have 
for rosprtat or skied nursaig fadty care, -towever. 
special Sm:ted benefit periods apply to hos»^ care 



HOME HEALTH CARE 

Part A pays the cost of al medicaly necessary 
home health visits Part A covers part.tvne services 
of a visHjnq nurse or pt>ysical or speech therapist 
from a Medk:are cearfied home health agency, tf you 
recetve any of these services. Part A can also cover 
part-txne home health akJe services, occupational 
ttierapy. medk:a] sooal services and medical supp6es 
and equipment. Par^ A does not cover fuB*time 
rxirr^ng care, drugs, meals detvered to your home or 
homemaker services that are pnmartly to assis! you 
h moetmg personal care or housekeeprtg needs 



K<IPATIEWT HOSPITAL CARE 

Part A pays for al covered servk^ for the first 60 
ddys of npatient hospital care <n a benefit perfod 
except ior $520. the 1987 Part A deductible. For the 
next 30 Jays. Part A pays (or ai covered servx:es 
except for $130 a day. Every person enroled in Part A 
also has a 60-ddy reserve for inpatierrt hospital care 
whch can be drawn from if more th»i 90 days are 
needed n a b&nelH period. When reserve days are 
used. Part A pays for al covered services except 
for S^SO a day Once u;>ed. reserve days are not 
renewable. 



SKILLED NURSING FACIUTY CARE 
A skied nursmg facibty is a special kind of faofcty wh^rh 
pnmaniy fum.>shes sk^ nursing and rehabUftaton 
services. It may be a separate faoltty or a part of 

Page 



HOSPICE CARE 

Under certam oorxJitions. Fart A can pay for hospce 
care for people who have a terminal Iness Part A 
can pay for a maxxnun of two 90-day hosp»ce 
bfttefit penods and une 30-day penod Dunng a 
hospice benefit penod. Part A pays the fuB cost of 
al medk:al and support services necessary for the 
symptom management aM paxi reScf of a tenmnai 
Irvess Covered servioev -Kkjde the foflowmg. wt>en 
provided by a Mec^re certified hospce physoan 
services, nursing care. medt«J appliances and supplies 
(including outpatient drugs for symptom ma'iagemeni 
and pam refieO. short-term xtpaiieni care, counseling, 
therapies, and home health aide and homemaker 
services There are no deductibles or co-payments 
except for km^ed cost shanng for outpatient dnx,s 
and inpatient resprte care 
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MEOiCARE MEDICAL INSURANCE BENEFITS (PART B) 



WHAT MEOfCARE PART B PAYS 

Medfeare Part B hefps pay for doctors' b«s and 
marty other mecScal servloes. You aro automaHcaly 
enroled in Part B when you enrol in Meoicaro 
Part A afthough you may state t^at you don't want 
ft tn 1387. the P«t B pren^ b $17.90 a month. 
Jha amount may chango each January 1. YOU 
DONT HAVE TO Pt* CHASE PART B...BUT IT 
IS AN EXCEUEhTT BUY BECAUSE THE FEDERAL 
GOVERNMENT PAYS ABOUT THREE QUARTERS 
OF THE ACTUAL COST. 

You pay tho first $75 of approved charges h 1987. 
(This IS the 1987 Part B deductible.) After that. 
Medcare Part B generaly pays eO'/^ of the amount 
Medcare approves fa covered services you recerve 
the rest of the year. You pay tt»e remsining 20%. 
This e the Part B oo^>ayment. Unless your doctor or 
supp&er accepts assignment (see exptanatxxi beio.v). 
you are responsible for charges above the amount 
Medicare approves 

SERVICES COVERED 

• Physicians' and surgeons* services no matter where 
you receive them., at home, b the doctor's office, 
in a dintc or n a fiosprtal Routine physical exams 
are excluded 

• Home hea(th visits Me($care pays the ful cost of 
medicaBy necessary home health visits You have 
no deducubie or co-payment. 

• Physical therapy via speech pathology services, 
m a doctor's office or as an outpatient and, on a 
Bmited basis, « your home. 

• Other nnedical services and suppCes...such as 
outpatient fK>sprtal servioes, X-rays and laboratory 
tests, certan ambularioe services, end purchase 
a rental of durable medical equpntent such as 
wf^eelchaifs. 

Part B will not pay for any tervlcet which Medicare 
does not consider medically necessary.:... neither 
will most insurance policies. 

APPROVED AMOUNT 

In deodiog whether a charge is reasonaWe, Medicare 
reviews each year the usual charge by ttie doctor or 



suppBer for each covered service, and the charge of 
other doctors and suppliers in the area for the same 
•orvlce. The amount approved is often tov.er than 
ttie actual charge made ty the docta or supplier 

Most insurance poicies you can buy '43 supplement 
Medk:are only pay 20% of Medcare's approved 
amount. You might not get 100% coverage for your 
Part B bis even tf you have Medicare Part B and 
private insurance. Here's how this could happen. 

Suppose your doctor charges you $400 for an 
operation and Medk^are determnes the approved 
arTKXjnt to be $300 Assumng you havd already met 
the anrxial Part B ded u c ti bte. Medicare would pay 
60% of the $300. a $240 Most nsurance poboes 
would pay 20% of the $300, or $60 You would pay 
$100 — the dHterence Ijetween your doctor's actual 
charge anc^ Mcdcare's approved amount However, 
you may avoid the extra payment rf yo»jr doctor 
accepts assignment 

ASK ABOUT ASSIGNMENT AND PARTICIPATING 
DOCTORS OR SUPPLIERS 

Because you can't ten in advance whether the 
approved amount artd the actual charge wi b3 ttie 
same, always ask your doctors or otfier medical 
suppliers, such as laboratones and therapists, if 
they win accept assignment of Medicare benefits 
Assignment means that the doctor or supplier wil 
accept Medicare's approved amount as fufl payment 
and cannot iegafly bU you for anything above ttiat 
amotfit. In the example above, tf your doctor agreed 
to assignment, he or she would accept $300 as 
payment in ful and you would not have to pay the 
$100 differenoe yoursel. Doctors and sunpners do 
not have to accept assignment, but many do. 

Also, doctors and suppliers can now become 
Medcare-parbcipatng doctors or suppliers who agree 
to accept assignment on al Medicare dasms These 
doctors and suppfiers are Isted n the Medicare 
Participating Physldan/Suppiier Directory which is 
distnbuted to senior otizen organizations, ai Sooai 
Security and Railroad Retirement rffices. and as State 
and area offices of the Administration on Agmg Tnis 
director/ can be purchased from the insurance earner 
that processes Medicare Part B daims m your area 
(see i>e bacK of Your Medicare Handbook for the 
kst of earner addresses) or you can can tfie earner to 
find ojt which doctors arxf suppfiers are participating 
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MEDICARE (PART A): HOSPITAL INSURANCE ~ COVERED 
SERVICES PER BENEFIT PERIOD (1) 


SEA VICE 


BENEFIT 


Miclm#AnC PATS 


V i DAW* 

YOU PAY 


HOSPITAUZATI0f4... 
Semipnvata room and board. 


FVst 60days 


Al but $520 


$520 


6lst to 90th day 


Al but $130 a day 


$130 a day 


hospital aervioes vid vfffi*^ 


91st to 150th day* 


Al but $260 • da>' 




Beyond 150 days 


Nothing 


M costs 


POSThOSPITAL SKILLED 
NURSING FAaUTY CARE... In a 
tadHy approved by Madcara. You 
must have been in a hoapHal w 
at least 3 days and enter the 
facMty vtfmh 30 days after hospital 
<f$oharge.(2) 


First 20 days 


100% of approved 


Nothng 


Addtionaiao days 


fi but ^ a day 


$65 aday 


Beyond 100 days 


Nothng 


Al costs 


HOME HEALTH CARE 


Visits frmted to 
medicai necessity 


Fulcost 


Nothing 


HOSPICE CARE 


Two 90<lay periods 
and one 30^y period 


Al but fmrted costs 
kx outpatient drugs 
and vpatient respite care 


Umited cost sharing 
for outpatient drugs 
and inpatient 
respite care 


8LOO0 


Blood 


Al but first 3 OtfYts 


For first 3 pnts 


*60 Reserve Gays may be used only once, days used are not renewable 
**These figures are for 1987 and are subfect to change each year. 

{^) A Benefit Period begm on the first day you receive service as an inpatient n a ho5p(*4l and ends after 
you have been out of the hospHal or skied nursing facXty for 60 days n a row. 

(2) MecScare and private insurance wi not pay for most nursing home care You pay for custo*al care ano 
nxKt care In a nursing home. 
* — ■ J 


MEDICARE (PART B): MEDICAL INSURANCE ~ COVERED 
SERVICES PER CALENDAR YEAR 


SERVICE 


BENEFIT 


MEOtCARE PAYS 


YOU PAY 


MEDICAL EXPENSE 
Physician's services. Inpatient and 
outpatient medk:al services and 
supplies, physical and speech 
therapy. ambUance. etc. 


Medcare pays for med- 
ical services n or out 
of hospital. Some insir. 
anoe poioes pay less 
(or nothtftg) for hospi- 
tal outpatient medcal 
services or services 
n a doctor's office 


80% Of 
approved amou)t 
(after $75 deducbbib) 


$75 deductole* 
plus 20% 
of t>aiance 
of approved amount 
(plus any charge 
above approved 
amount)" 


HOME HEALTH CARE 


Visits ftnted to 
medical necessity 


Ful cost 


Nothing 


OUTPATIENT HOSPITAL 
TREATMENT 


Unlnvted & 
medicafy necessary 


80% of 
approved amount 
(after $75 deductible) 


Subject to deductsbte 
plus 20% of balance 
of approved amount 


BLOOO 


BVxxJ 


60% of approved amount 
(after $75 deductible and 
startiog with 4th pnt) 


For first 3 p«ts p»us 
20% of balance of 
approved amount 
(after $75 doductibie) 


•Once you have had 575 of expense for covered services n 1987. the Part B dedocttte does not appfy to 
any further covered servces you receive the fwt of the year. 
"YOU PAY FOR charges hjgher than amount approved by Medicare unless tt>e doctor or supplier agrees to 
accept MediC&'e's approved amount as ttw total charge for services tendwed (See page 5 ) 
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EXPENSES NOT COVERED 
BY MEDICARE 

Medicare does ixx covw certain kinds of ewe Most 
private insurance does not cover them either. Anxxig 
them are* 

• Private duty nurs«:g. 

• SkiOed nursirig home care costs (beyond what is 
covered by Medfcaro) 

« CustocSal nursvig home care costs. 

• Intennedlate nursing home care costs. 

• Physician charges (above Medicare's approved 
amount). 

• D^jgs (other than prescription drugs funvshed 
during a hospttal or skSed nursing faokty stay or 
outpatient drugs for symptom management or pam 
reTtef provided by a hospice). 

• Care received outside the U.S A . except under 
certain conditxxts in Canada and Mexico. 

• Dental care or dentures, chedtups. routine 
immunpzations. cosmebc surgery, routine foot care. 
examtf)atior)s for and the cost of eyeglasses or 
hearing aids 



FOR AODina^HL HELP... 



If you need addition^ he<p or advice on Medk:are 
bene'ftA or eigibttty. contact your nearest Social 
Secunty Office or the Health Care Financing 
Adm«strat)on. For infomnatkxi on private kuairanoe to 
supplement Me<*cafo. c^ieck vwth your State Insurance 
Department or State Consumer Protection Agency. 

If you bought or are oonsMering buying a heath 
insurance poicy. the company or its agent should 
answer your questions. If you do not get the sennoe 
you feel you deserve, discuss the matter with your 
State Insurance Depvtment 

TWE MEDICARE INFORMATION IN THIS PAMPHLET 
IS FOR 1S87. IT WILL CHANGE FROM YEAR TO 
YEAR. FOR A MORE DETA.H^D AND CURRENT 
EXPLANATION OF MEDICARE AND ITS BENEFITS. 
OBTAIN A FREE COPY OF A BRIEF EXPLANATION 
OF MEDICARE FROM YOUR LOCAL SOCIAL 
SECURITY OFRCE. 
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Income, Expenditures, and Wealth 



No. 7M. MONEY Income of Pewsows— Pehceot Dist«i»utioh iy Income level. Median. a:%i> 
Mean Income. »y Sex, i960 to 1963, and by Race, Spanish Ohioin. Reoion. and aoe. 1963 
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